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SUMMARY

The Public Protection Committee, following extensive investigation and analysis, has
concluded that the dramatic growth in the numbers and types of services offered by
non-lawyers to persons with law-related problems reflects society's response to needs not
met by California lawyers. The providers of these services are many and varied, as are
the identifications they use. In this report, we refer to them as "legal technicians." 1
Because there is a demonstrated need for the types of services that legal technicians
offer, our Committee concludes that there is a benefit to the public from their existence.
At the same time, we also conclude that there is a risk of public harm from the
uncontrolled activities of non-lawyers who provide legal assistance and advice to the

public.

It is probable that a court of law applying established standards for what constitutes the
practice of law would conclude that many legal technicians are engaged in the
unauthorized practice of law. We have concluded, however, that "unauthorized practice
of law" is a concept no longer capable of definition or enforcement. Moreover,
specifically with respect to legal technicians, we believe it would be unwise for the State
Bar to undertake under the guise of unauthorized practice the policing of activities that,
if injurious to the public, are essentially consumer fraud.

We recommend that the State Bar actively support legislation that (1) makes it unlawful
for a person who is not an active member of the State Bar to claim to be a lawyer, (2)
requires the registration of legal technicians, (3) requires legal technicians to disclose
that they are not lawyers, and (4) renders legal technicians liable, both civilly and

criminally, for misfeasance and nonfeasance.

/1 "Legal technician" has been used throughout this report and in the legislation

contained in it to designate a non-lawyer who provides law-related services to

members of the public. The Committee struggled to develop a phrase which would
adequately describe these individuals and which would not be confused with those
used to identify non-lawyers who provide services only to members of the State Bar.
The term "legal technician" was chosen after much discussion. The Committee would
particularly welcome comments or suggestions concerning this desighation.
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BACKGROUND

As part of its own evaluation of the role of the State Bar in the area of the unauthorized

practice of law and in response to concerns expressed by the Los Angeles County Bar
Association, the Board Committee on Professional Standards (hereafter "BCOPS™)
recommended the creation of a Public Protection Committee (hereafter "Committee").

It was contemplated that the Committee would identify areas in which non-lawyers might
provide legal services and the conditions under which these services might be provided,
and develop recommended standards for the regulation of non-lawyers in the providing of
such services. It was also contemplated that the Committee would have a broad-based
membership comprised of lawyers and non-lawyers, including representatives of consumer
groups.

A. Selection of the Public Protection Committee

BCOPS particularly invited applications for appointment to the Committee from lawyers
practicing in immigration, landlord-tenant, divorce and bankruptcy law; retired judges
who had been involved in proceedings in landlord-tenant, divorce and bankruptcy law;
legal academics; members of associations of court clerks; members of professions whose
work arguably involves the practice of law (such as real estate brokers, bankers, certified
public accountants, title companies, insurance professionals, and notaries public);
members of paralegal associations and academics involved in paralegal education;
members of landlord's associations and tenant's associations; representatives of consumer
protection agencies or organizations; persons involved with administering legal service
programs; and persons involved in local law enforcement.

The Board of Governors ultimately appointed four non-lawyers and four lawyers from
those who submitted applications.

The non-lawyer members are Victor Salazar, Vice Chair, a consumer protection
professional from Fresno County; Fran Chernowsky and Tim Pluma, self-employed

paralegals who provide services to lawyers exclusively, both from Los Angeles County;
and Michael D. West, a self-employed mediator and arbitrator from Santa Clara County.

The lawyer members are Joseph R. Austin, Chair, a business trial lawyer with the Los
Angeles firm of Tuttle & Taylor; Stephen R. Elias, a writer and editor for Nolo Press;
Aggie R. Hoffman, an immigration law specialist from Los Angeles County; and Stephen
Evans Taylor, a Deputy District Attorney for San Joaquin County in charge of the District
Attorney's Consumer and Business Affairs division.

Resumes of the individual Committee members are attached as Appendix A to this report.

B. Charge to the Public Protection Committee

The Committee was charged to hold public hearings to obtain testimony from the bar and
the public concerning: whether public harm was likely to result from the providing of
legal services by those who are not members of the bar; whether such harm is substantial
enough to warrant regulation; what form any such regulation might take; what entity or
entities would be charged with the responsibility for such regulation; how the expense of
such regulation could be funded; and what would be an appropriate--timetable for
consideration of the aforementioned issues.
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The Board further charged the Committee to address specified areas of non-lawyer
activities and to develop proposed standards under which such activities might be
permitted. The Board Committee identified the areas of dissolution of marriage,
bankruptcy and landlord-tenant law as the initial priority areas to be addressed.
Immigration law was an additional area identified by the Board of Governors.
Furthermore, the Board Committee indicated that it would consider charging the
Committee with the task of developing a proposed public education program.

C. Activities of the Public Protection Committee

In order to meet its responsibilities and its charge, the Committee took the following
actions:

1. Public Hearings

The Committee held three public hearings — in Los Angeles on June 16, 1987, in San
Francisco on September 15, 1987, and in Fresno on October 8, 1987. To focus
testimony at the hearings, the Committee identified four questions derived from the

Committee's charge:

a. What is the "unauthorized practice of law" and should it influence our
Committee's conclusions?

b. Is public benefit or harm likely to result from the providing of law-related
services by non-lawyers?

C. Should providers of such services be regulated in any manner?

d. If so, what form should this regulation take, what entity or entities should
undertake such regulation, and how can the expense of regulation be

funded?

Before each hearing, a press relase was circulated notifying the public of all
upcoming hearings. The distribution list for the press release included, among others,
150 daily newspapers, 50 legal dailies, and 30 minority papers. The first release was
also forwarded to 260 bar leaders. Before the Los Angeles hearing, a Spanish

translation of the press release was distributed.

In addition to the press releases, the Committee circulated more than 600 invitations
offering individuals and organizations the opportunity to appear at the hearings or
submit written comment. Among those receiving invitations were: (1) all California
law schools, law libraries and bankruptcy judges listed in the 1987 Parker Directory
of California Attorneys; (2) all paralegal training institutions (listing provided by Los
Angeles Paralegal Association); and (3) legal aid foundations and governmental
entities listed in the April 1987 California Consumer Protection Agencies Directory

published by the Office of the Attorney General.

a. Qral Testimony

The Los Angeles hearing had 34 speakers, the 3an Francisco hearing 24
speakers, and the Fresno hearing 28 speakers, resulting in more than 770 pages
of reporters' transcripts. In addition, many witnesses provided the Committee
with exhibits and written summaries of their testimony. These also became

part of the record of the Committee's proceedings.
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b. Written Comment

In an effort to broaden access to the Committee, the Committee also solicited
written comment. Since the solicitations for written comment were included in
the press releases for the public hearings, they were received by the same
media services and individuals earlier identified.

The Committee received.a total of 74 written comments.

C. Scope of Information Received

The Committee received testimony at its public hearings and written comment
from both the public and private sectors. In total, the record of the
Committee's proceedings approaches 1500 pages (excluding surveys). Among
those providing testimony or written comment were: individual lawyers and
lawyers speaking on behalf of local and specialty bar associations and legal
services organizations; judges of bankruptcy and family law courts;
representatives of various law enforcement and consumer protection agencies;
academics; professional paralegals; and members and representatives of
organizations advocating court reform. The Committee received testimony or
comment both from individuals who claimed they were victimized by legal
technicians and from others who claimed they were benefited by legal
technicians. (The Committee also received testimony from individuals who
claimed that they had been victimized by lawyers, judges, or the legal system in
general. These subjects were not within the purview of the Committee.)

Although the Committee had a full agenda of witnesses at each public hearing,
it did not receive testimony or written comment from as broad a range of
witnesses or in the detail it had anticipated. Specifically, the testimony and

comment focused almost exclusively on those (most frequently "typing
services") offering services primarily to lower-income persons. Little

testimony or comment was received regarding providers, such as bankers, real
estate brokers, and tax preparers, offering services to middle and upper-income

persons.

2. Surveys

In a further effort to meet its charge, the Committee prepared and distributed two
groups of surveys: one for consumer protection agencies in California and the second

for all state bars in the country.

2. Consumer Protection Survey

The purpose of the consumer protection agency survey was to gather
information on the extent of harm, if any, arising from the providing of legal
services by non-lawyers, including a determination as to the substantive areas
of law where the greatest number of complaints were received. An additional
purpose of the survey was to determine how complaints alleging harm are
currently processed in an effort to assess the effectiveness of existing
complaint procedures. It was hoped that this would provide data that would
assist the Committee in determining what form any regulation might take and
who should be charged with responsibility for such regulation.
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The consumer protection agency survey was sent to 126 agencies, including the
consumer protection division of each local and statewide district attorney's
office in California. The Committee was disappointed to receive only 3l
responses. The 3l agencies that responded varied widely with respect to the
type of agency and the type and size of the population it served. Almost half of
those responding indicated that they received no complaints relating to the
delivery of legal services by non-lawyers. More than half of those reporting
that they did receive complaints indicated that at least 50% of the complaints
received were situations in which non-lawyers offered law-related services,
took money, but provided little or no service.

Many of the agencies who did receive complaints had no statistics concerning
the type of complaint received. The 13 who did noted complaints in the areas of
family law (8), immigration (5), landlord-tenant (4), credit repair, bankruptcy,
business, consumer, employment, probate, personal injury, and workers'
compensation law. A substantial majority of those reporting complaints
indicated that most of the complaints received alleged monetary loss.

A summary of the consumer protection agency survey responses s attached
hereto as Appendix C.

The Committee concluded that at present in California there is no adequate
regulatory model and no agency staffed to assume management of a regulatory
scheme if adopted.

b. Survey of Other State Bars

The purpose of the state bar survey was similar to that of the consumer
protection agency survey to the extent that it sought information on the extent
of harm, if any, arising from the providing of legal services by non-lawyers. In
addition the survey sought information on how the practice of law is defined in
each state, whether non-lawyers who provide law-related services are regulated
in any state, and whether any state bars have studied the regulation of
non-lawyers who provide law-related services.

The Committee sent a copy of the survey to the state bars of every state
(including both voluntary and/or integrated bar associations where appropriate),
the District of Columbia and Puerto Rico. Of the 54 surveys sent, the

committee received 32 responses.

Just over half of those responding (17 of 32) indicated that they did not keep
statistics on the number of complaints received. Of the 14 state bars keeping
statistics, 10 stated that they received less than or equal to one complaint per
month during the preceding 24-month period. Four states reported receiving

more than one complaint per month.

Of the 17 states that said they did not keep statistics, 4 provided estimates of
the number of complaints received. Two states estimated they received less
than one complaint a month while a third state estimated they received 6
complaints per month. The fourth state in this category, Florida, stated that,
WAlt any one time we have 250-270 complaints being investigated. Of these

complaints 15-20 represent litigation."



Sixteen states identified trends in the type of complaints received, noting
complaints in the area of family law (10 states), bankruptcy (9 states),
immigration (5 states), real property (5 states), landlord-tenant (4 states), wills
(3 states) and collections (2 states). Six states indicated that the complaints
received alleged monetary loss. Of these 6 states, 5 indicated that less than

50% of complaints received involved monetary loss.

Note that the survey did not request that complaints filed by lawyers be
distinguished from those made by consumers.

A summary of the state bar survey responses is attached hereto as Appendix D,

3. Investigation and Research

The final element of the Committee's information gathering activities was its own
investigation and research. At its first meeting the Committee divided into
subcommittees, one of which was charged with an examination of the "unauthorized
practice of law". With staif assistance, the full Committee received, reviewed and
discussed an enormous volume of data on this subject, including law review and
newspaper articles, cases, statutes and rules, and proposed statutes and rules from
California and other jurisdictions. A partial bibliography of the materials reviewed
by the Committee on this and other topics is attached hereto as Appendix E.

D. Data Relating to Immigration, Landlord-Tenant, Bankruptcy and Divorce.

The Committee, as charged, specifically investigated the four substantive law areas of
immigration, landlord-tenant, bankruptcy and divorce. The Committee has concluded that
there is no rational basis or analytic advantage to addressing the issues raised by legal
technicians according to these four substantive law areas. Although the areas identified

are "hot" areas in which claimed abuses have recently received notoriety, the activities of
legal technicians are not limited to these areas. Moreover, the Committee's - inquiry

extended beyond these four substantive areas.

We have elected, therefore, to set forth our discussion of these four substantive areas in
Appendix B rather than in the body of this report.
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FINDINGS

One of our most significant findings is that there are virtually no hard data concerning the
subject matter of our Committee's charge. Ii there are any significant statistical data,
we were unable to find them. Even our own investigation and surveys did not provide
sufficient data for us to create meaningful statistical analyses. The Committee carefully
considered all of the oral and written testimony received, the data contained in the survey
responses, and the information obtained from its own research and analysis. Nevertheless,
the Committee does not view its charge as limiting its consideration to the evidence
received. Committee members have felt free to draw upon their own knowledge and
experience. In the final analysis, our Findings and Recommendations reflect our judgment
as to a system that is workable and fair, not necessarily one that is perfect or that will

satisfy every constituency.

First. We find an overwhelming need on the part of the residents of the State of
California for better access to the generally law-dominated processes of government,
particularly the courts. Frequently, at the lower-to-mid levels of these processes,
lawyers cannot provide, or are not interested in providing, this access. As a consequence,
persons unfamiliar with the courts and court procedures turn to legal technicians who
aggressively advertise their expertise in providing law-related services. These services in
areas such as landlord-tenant, immigration, family law and bankruptcy now play as
important a role at lower income levels as have more traditional legal technicians such as
real estate brokers and tax preparers at higher income levels. On balance, the Committee
finds that the overwhelming need to provide better access to legal services justifies some

risk of individual harm.

Second. There are a number of highly qualified and dedicated legal technicians who
deliver valuable assistance to individuals for fair consideration. Not all providers are,
however, committed to the quality of the assistance they purport to provide or in actually
delivering the services sold. We therefore find there is significant potential for public
harm caused by the activities of legal technicians. Either because of demand or the
current structure of the marketplace, unscrupulous services exist. These enhance the
seriousness of the risk of public harm because unscrupulous services most frequently
appeal to individuals when they are most vulnerable and offer services that could cause
far-reaching, often disastrous, consequences if not performed in a timely and correct

manner.

We also find that current enforcement mechanisms are inadequate to protect the public.
To the extent there is any enforcement today, it is provided by public prosecutors who
normally have the resources and energies to deal only with major frauds. This provides

inadequate protection against the risk of public harm.

Third. Individual lawyers and law firms have come to rely on trained paraprofessionals to
provide law-related services to the lawyer/law firm under the supervision of a lawyer.
These paraprofessionals are frequently referred to as "saralegals" or as "legal assistants';
we refer to them here as "dependent paralegals". Dependent paralegals are either direct
employees of individual lawyers/law firms or are independent contractors who contract to
do work solely for lawyers/law firms. Since dependent paralegals do not provide services
directly to the public, we find no risk of public harm from their activities. Such risk of

harm as may exist is the risk that their lawyer-employers will cause injury to clients.
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Fourth. The Committee's investigation of immigration focused for it the issue of notary
public and immigration consultant abuses. It became acutely aware of the confusion
caused by the deceptive use of the term "notary public" or "notario publico". In many
countries worldwide, only licensed lawyers may serve as notaries and, in many other
countries, appointment to the position of "notary" desighates the elevated status of an
lawyer. Consequently, the immigrant and less-knowledgeable segment of the population
relies on the services of notaries and irnmigration consultants, falsely assuming that they
are highly qualified lawyers capable of providing legal services. We have concluded that
some further regulation of notaries is required to help alleviate the deceptive practices of

some notaries.

Fifth. We find that the activities of many legal technicians could arguably be called the
practice of law. We also find that at least some providers operate in fear of prosecution
for unauthorized practice and have made efforts to structure or curtail their activities in
light of this fear. We find this threat of prosecution for unauthorized practice of law
unjustified, particularly in light of the virtually innumerable other services (real estate
brokers, title companies, accountants, bankers, tax preparers, to identify only a few) that
operate seemingly without risk of prosecution.

We find that the primary risk of harm from legal technicians is consumer fraud resulting
from false and misleading advertising, false representations and promises, and intentional
failures to perform. Negligence is a secondary, but significant, risk.

We believe the State Bar should not become directly involved in attempting to combat
these risks for at least two reasons. First, the State Bar's responsibility is limited to the
enforcement of the unauthorized practice of law. We find that the concept of
unauthorized practice of law has only limited societal benefit. Secondly, it would be a
serious political and public relations mistake for the State Bar to attempt to police
consumer fraud in this area. This is because the public will not view the Bar's efforts as

"public protection"; rather it will be viewed as an effort by the organized bar to protect
the self-interests of its constituents. Since we find that most lawyers are not providing
legal services in these areas, we believe the Bar would suffer a public relations disaster

without any economic benefit to members of the State Bar.
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RECOMMENDATIONS

The Committee's recommendations take the form of a legislative program for the State
Bar or others. For purposes of this report, we have not attempted to write the complete
text of recommended legislation. Rather, we have attempted to provide a statement of
the basic legislation in a summary form that is, hopefully, adequate to illustrate our

recommendations.

1. Traditional '"unauthorized practice of law" statutes should be replaced with
legislation that would prohibit anyone who is not an active member of the State Bar
from claiming to be an attorney.

The State Bar itself has, for some time now, not sought to enforce unauthorized practice
of law statutes. One reason given is that there is no adequate definition of what
constitutes the practice of law. From our own investigation, it seems clear that the
courts have fairly broadly defined what constitutes the practice of law. The problem is
that, in our law-dominated society, many fairly common activities fall within the
traditional definition of what constitutes the practice of law. Thus, when the State Bar's
"treaties" that permitted certain other professiconals to practice law with Impunity were
invalidated, the concept of unauthorized practice became incapable of meaningiul
definition and therefore unenforceable. To date, at least, no one has been able to
redefine what constitutes the practice of law in a manner that permits rational
enforcement of unauthorized practice of law statutes. We have concluded that the
solution is to amend "unauthorized practice of law" statutes so as to protect the public
from persons who are not active members of the State Bar but are holding themselves out

to be lawyers authorized to appear in court. We recommend that existing Business &
Professions Code sections dealing with the unauthorized practice of law be amended along

the following lines:

§6125. No person who is not an active member of the State Bar shalil hold
himself or herself out to be an attorney.

§6125a. No person shall appear before any court or tribunal of th@s State
unless that person is an active member of the State Bar or is a}dmltted to
practice pursuant to rule adopted by the court or permitted by the tribunal.

§61i26. Any person advertising or otherwise holding himself or herself out to
be an attorney who is not an active member of the State Bar is guilty of a

misdemeanor.

§6126a. (1) Any person appearing before any court of this State who is not
an active member of the State Bar or admitted to practice before the court

pursuant to court rule is guilty of a misdemeanor. _
(2)  Any person appearing before any tribunal of this State who is

not an active member of the State Bar or permitted to appear by the tribunal is
guilty of a misdemeanor.

§6127. The following acts or omissions are contempts of the authority of

the courts: . _
(1) Holding oneself out to be an attorney while not an active

member of the State Bar; -
(2) Appearing before any court while not an active member of the

State Bar or admitted to practice before the court pursuant to court rule.
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The "court rule" language is intended to deal, not just with pro hac vice appearances, but
knowingly to leave open the possibility that courts may at some time in the future desire
to permit non-lawyers to appear as advocates in particular circumstances. Under the
constitution, this appears to be a matter for the courts to decide, not the legisiature.

2, Consumers should be protected from fraud on the part of legal technicians and
notaries by legislation requiring such persons to register and to disclose that they are
not attorneys and establishing civil and criminal remedies for nonfeasance and

misfeasance.

From the evidence received by our Committee, it appears that most legitimate legal
technicians currently advise their customers that they are not lawyers. We have,
however, also seen advertisements and heard testimony that seem quite clearly to
indicate that customers of less legitimate legal technicians are led to believe that they
will be receiving legal advice and other assistance from a lawyer. The same is true for
some notaries public.

While we considered numerous regulatory options, we ultimately concluded that licensing
or other bureaucracy-laden regulation is not appropriate. First, on balance, this type of
regulation tends to restrict competition rather than protect the consumer. Second, even
if some regulation is ultimately called for, it is impossible to fashion wisely this
regulation in advance given the large number of different activities that would be subject
to it. Instead, we believe that legal technicians should only be required to register and to
disclose that they are not lawyers. This registration and disclosure requirement will allow
potential customers to know whether they are getting a lawyer or a legal technician and
will provide a means for law enforcement agencies to locate and prosecute fraudulent
legal technicians (who, the Committee believes, create the primary risk of harm}. It
would also, we believe, encourage greater education and self-certification efforts by legal
technicians working in particular substantive areas.

The Committee also believes that incentives should be provided to encourage both public
prosecutors and private citizens to police instances of consumer fraud.

It would seem that the following legislation would properly become part of the Business &
Professions Code.

§1. A person engages in the business or acts in the capacity of a legal
technician when that person gives legal assistance or advice to another for
compensation and is not an active member of the State Bar or is not otherwise
authorized by federal law to provide the legal assistance or advice for
compensation. "Legal assistance or advice" includes, but is not limited to: (1)
giving counsel or advice to others pertaining to their legal rights or obligations,
(2) completing a form provided by a federal, state or local agency or federal or
state court, (3) preparing a document required by law or by a federal, state or
local agency or federal or state court, (4) submitting a form or document to a
federal, state or local agency or federal or state court on behalf of another, and
(5) appearing on behalf of another at or before any federal, state or local
agency or federal or state court. A person does not engage in the business or
act in the capacity of a legal technician when he or she (1) provides services to
an active member of the State Bar and not +to the public;
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(2} appears as counsel pro hac vice pursuant to rule 983, California Rules of
Court; (3) provides services as a Registered Foreign Legal Consultant pursuant
to rule 988, California Rules of Court; or (#) provides services as a certified
law student pursuant to the Rules Governing the Practical Training of Law

Students.

§2. (a) Not less than 10 days prior to doing business in any county, a legal
technician shall register with [the appropriate state agency] and pay a filing fee
of fifty dollars ($50).

The information required shall be submitted on a form provided by [the
appropriate state agency] and shall be verified by a declaration signed by each
principal under penalty of perjury./ 2

b) The [appropriate state agency] shall provide the registrant a
certificate evidencing compliance with this section.

(c) The application, renewal, and information required thereon shall be
public record for the purposes of Government Code §6252 and shall be available
to the public to the extent permitted by law.

(d) The [appropriate state agencyl shall provide a list of those persons
registered pursuant to this section, together with such other information as may
be deemed appropriate by the [appropriate state agency] to the office of the
District Attorney in each county, and to the appropriate consumer affairs
agency in each county on a regular basis.

(e) Registration of a legal technician shall be valid for one year from
the effective date thereof and may be annually renewed by filing and paying a
filing fee of fifty dollars ($50).

(f) Whenever, prior to expiration of a legal technician's annual
registration, there is a material change in the information required, the legal
technician shall, within 10 days, file an addendum updating the information.

(g) A legal technician registered pursuant to this section shall post the
certificate evidencing registration, or photocopies of the certificate, in each of
his or her business locations in a place and manner conspicuous to the public.
No legal technician shall make or authorize the making of any other reference
to its compliance with this section in any advertising to any prospective or
actual customer.

(h) Violation of any provision of this section is a misdemeanor./3

§3. A legal technician may not represent that he or she is an attorney or an
active member of the State Bar. It shall be presumed that no such
representation was made if there is a contract in writing signed by the person
to whom services are provided that states on the face of the contract in bold
face print or capitalized typewriting of a 10-point size or larger: "I am not an
attorney and I am not an active member of the State Bar of California; the
same or similar legal assistance may be obtained from an attorney who is an
active member of the State Bar." In the absence of a written contract
containing the foregoing language, it shall be presumed that a representation
was made that the legal technician is an active member of the State Bar.

/2
/3

The Committee particularly welcomes comment concerning what information

should be required in the registration form.
Committee member Mike West believes that registration is undesirable and

dissents from the recommendation that §2 be considered.
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§4. (a) Any person claiming to be injured by a legal technician may bring a
civil action for damages in a small claims court or a court of general
jurisdiction. If the court finds that the legal technician represented himself or
herself to be an attorney or an active member of the State Bar, it shall, in
addition to such other relief as the law may allow, award an amount equal to
three times the amount of actual damages or one thousand dollars ($1000),
whichever is greater, per plaintiff. If the case is brought in a court of general
jurisdiction, the court shall award the prevailing party reasonable attorneys'

fees and costs.
(b) Any person who, upon information and belief, claims that a legal

technician is violating or threatens to violate §2 or §3 hereof may bring a civil
action for injunctive relief on behalf of the general public and, upon prevailing,
shall recover reasonable attorneys' fees and costs.

(¢) Actions brought under this section shall be set for trial at the

earliest possible date and shall take precedence over all other cases, except for
older matters of the same character and matters to which special preference

may be given by law.

§5. Any person who violates any provision of §2 or §3 hereof shall be liable
for a civil penalty not to exceed two thousand five hundred dollars ($2,500} for
each violation, which shall be assessed and recovered in a civil action brought in
the name of the people of the State of California by the Attorney General or by
a district attorney or by a city attorney in any city or city and county having a
full-time city prosecutor in any court of competent jurisdiction.

§6. (a) Any person who intentionally violates any injunction issued pursuant
to this section shall be liable for a civil penaity not to exceed six thousand
dollars ($6,000) for each violation. Where the conduct constituting a violation
is of a continuing nature, each day of such conduct is a separate and distinct

violation.
(b) The civil penalty prescribed by this section shall be assessed and

recovered in a civil action brought in any county in which the violation occurs
or where the injunction was issued in the name of the people of the State of
California by the Attorney General or by any district attorney, or any city
attorney without regard to the county or court from which the original
injunction was issued. An action brought pursuant to this section shall take
precedence over all civil matters on the calendar of the court except those
matters to which equal precedence on the calendar is granted by law.

§7. A legal technician who receives money for the purpose of paying a filing
or other fee to a federal, state, or local agency or federal or state court, and
willfully fails to apply such money for such purpose by willfully failing to pay
for the filing or other fee, and wrongfully diverts the funds to a use other than
that for which the funds were received, shall be guilty of a public offense and
shall be punishable by a fine not exceeding ten thousand dollars ($10,000), or by
imprisonment in the state prison, or in the county jail not exceeding one year,
or by both such fine and such imprisonment, if the amount diverted is in excess
of one thousand dollars ($1,000). If the amount diverted is less than one
thousand dollars ($1,000), the person shall be guilty of a misdemeanor.
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§8. No person engaged in the business or acting in the capacity of a legal
technician may bring or maintain any action in any court of this state for the
collection of compensation for the performance of any act or contract for
which registration is required, pursuant to §l1 hereof, without alleging and
proving that he or she was duly registered at all times during the performance
of such act or contract.

§9. No person engaged in the business or acting in the capacity of a legal
technician may willfully withhold from a customer original documents provided
to or otherwise obtained by the legal technician. A legal technician shall
provide all such documents requested by a customer upon demand whether or
not money is owed to the legal technician. A violation of this section is a

misdemeanor.

The following legislation should be enacted to follow current Government Code §8205.

§8205.1. Every notary public shall disclose that a notary public is not an
attorney. Such disclosure shall be displayed under the title "notary public” in
the same size letters or type as the title and in the same language and shall also
be included in the advertising, including but not limited to letterheads, business
cards, contracts and other printed materials. If a notary public is also an active
member of the State Bar of California or if the notary public claims to be
associated with an attorney, the name, address and telephone number of that

attorney shall be included in all advertising.

3, This report should be circulated for comment prior to any final recommendation or
action by the Public Protection Committee or the Board of Governors.

While few of the Committee's recommendations are new, some are untried in California
and others reflect new applications of existing concepts. Moreover, our Committee was
careful not to reach any conclusions, or to express even tentative views, prior to the
conclusion of the public hearings. Therefore, the findings and recommendations contained
in this report have not had the benefit of public scrutiny or comment, We believe that the
subject matter of the report is sufficiently novel that public review and comment will be

of benefit.

/4 Committee member Stephen E. Taylor believes that notaries public are already
sufficiently regulated and dissents from the Committee's recommendation that a
section such as Government Code §8205.1 bhe considered. The Committee would
welcome comment concerning whether present regulation of notaries public is

adequate.

28003/333 - 13-



SPECIAL THANKS

The Public Protection Committee would be remiss if it did not express its
appreciation and thanks to the excellent staff assistance provided it by Deborah Fulton
and Elwood Bolton, and by Lorna Maynard, Committee Secretary, throughout the months
of public hearings and Committee deliberation. We would also like to extend our sincere
thanks to frank d. winston, Board liaison, for his excellent support and guidance. Finally,
we would like to express our appreciation to the Board of Governors for providing us the
opportunity to serve on the Public Protection Committee.
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EPH N e
Business: Tuttle & Taylor Residence: 1421 Ocean Drive
355 So. Grand Avenue Manhattan Beach, CA 90266
40th Floor (213) 546-2916

Los Angeles, CA 90071
(213) 683-0600

Born: Davenport, Iowa -~ March 25, 1939 -

Education: AB Coe College
Cedar Rapids, Iowa 1961

Double major in American History and Political

. Science; Phi Beta Kappa; Student Body President;
Outstanding Senior Man; Who's Who in American
Colleges and Universities; Varsity Letter in

Basketball

LLB Harvard Law School
Cambridge, Massachusetts 1964

Emphasis in international law; Graduate Course
in Economics, paper: Trade in Nigeria

Employment: Clerk, Hon. Wm. C. Mathes
Chief United States District Judge

Southern District of California 1964/1965
Lecturer in Law

University of Nigeria, Nsukka 196571966
Attorney

McCutchen, Black, Verleger & Shea 1966/1971
Attorney

Tuttle & Taylor 1971/

Activities and Honors:

Rotary International Scholarship

Los Angeles World Affairs Council

Los Angeles Town Hall

Los Angeles County Bar Association
Barristers
-- Executive Committee
-- Secretary, Vice President, President
-- Jails Study Committee
—- Volunteers in Parole Committee
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Resume

Joseph R. Austin

Page 2

(Activities and Honors Continued)

Board of Trustees
Municipal Courts Committee
Law Schools Committee
Lawyer Referral Service Committee
Conference of Delegates Executive Committee
Special Committee on Economical Litigation
Special Committee on Unauthorized Practice of Law
Committee on Unauthorized Practice of Law-Chair
Sub-Committee on the Unauthorized Practice of Law
Los Angeles County Bar Foundation-Trustee
State Bar of California
Conference of Delegates
Conference Study Committee
Volunteers in Parole, Statewide Steering Committee
Association of Business Trial Lawyers
Ninth Circuit Judicial Conference
Conference of Bar Presidents
President, Breakfast Club, 1979-1981
Trustee, Coe College, 1976-1985
Los Angeles Museum of Contemporary Art-General Counsel
Brockman Gallery Productions, Ltd., Board of Artists
and Directors, 1981-1984
Los Angeles Contemporary Exhibitions, Inc. (LACE),
Board of Directors, 1984-
City Attorney's Attorney Advisory Committee
District Attorney's Citizens' Advisory Committee
Los Angeles Olympic Citizens' Advisory Commission



FRAN CHERNOWSKY
President,
Litigation Resources & Consulting (818) 908-9228

LEGAL EMPLOYMENT HISTORY:

Q'Melveny & Mvers, Litigation Coordinator, May 1883 to May 1985.

Designed and implemented litigation support databases: evaluated
case requirements; reviewed bids for computer services;
negotiated and administered service contracts; trained users;
drafted procedures manuals and established coding guidelines;
supervised paralegals and staff in review and coding of
litigation materials; mnegotiated cost-sharing agreements for
multi-user databases, inc¢luding - discovery and trial -databases
for the Coordinated California Asbestos-Insurance Litigation.

Performed factual research' and analysis; drafted fact summaries
and correspondence; prepared -and answered interrogatories,
requests for admissions, requests for production, and routine
motions; searched the public-record; interviewed witnesses;
created exhibits for trial and testified in order to -authenticate
them; participated in legal research; coordinated documert
productions and attended in lieu of attorney; assisted at trial
and in preparation for trial; contributed ideas used in response
and discovery; supervised paralegals and staff.

Informatics, Inc.. Legal Services Manager, September 1978 to

July 1979,

Managed paralegal and coding staff on litigation support project;
performed on-line searches; developed method for abstracting
testimony for compatibility with computer software; created
procedures for on-site processing during document production at

adversary's offices,

Free-Lanpce Paralegal, For firms engaged ip complex busjiness

litigation, October 1977 to September 1978,

Summarized and cross-referenced testimony and documents;
performed statistical and factual research; coordinated
evidentiary materials for trial; supervised review and
microfilming in large document productions; evaluated documents
for responsiveness; keyworded documents for retrieval.

Clients included Kadison, Pfaelzer, Woodard, Quinn & Rossi;
Pacht, Ross, Warne, Bernhard & Sears; McKenna & Fiting (now
McKenna, Connor & Cuneo); Litton Industries, Mellonics Division

{(computerized litigation support projects).
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FRAN CHERNOWSKY
(818) 908-9228
Page Two

L\
4

EDUCATION:

Legal-Tech Conference, Various Seminars on Litigation Support and
Microcomputers, June 1983, 1984, 1985 and 1986.

Microcomputers and the Law Office, Micro-Edge Legal Software
Users' Group, October, 1984.

Certificate in Law Office Administration, University of San
Diego, 1980.

University of California at Los Angeles, Various Courses in
Information Retrieval Systems, Database Design, Management
Information Systems, September 1978 to June 1979.

Certificate in Litigation, University of California at Los
Angeles, Attorney Assistant Training Program, 1977,

B. A., Sociology, George Washington University, Washingten, D.C.,
1969,
NON-LEGAL EMPLOYMENT HISTORY:

Market Research Interviewer
Los Angeles, California, 1976 to 1977.

Teacher
New York City Public Schools, 1969 to 1976.

Data Analvst
Washington, D.C. Government Consulting Firms, 1967 to 1969.

PROFESSIONAL ACTIVITIES:

Qffices Held:

Los Angeles Paralegal Association: President, 1985 and 1986; Vice
President, 1981 to 1984; Chair, Litigation Section, 1980 to 1981,

1983,

California Alliance of Paralegal Associations: Executive
Director, 1983, 1984 and 1985; Director, 1981 to 1983.

National Federation of Paralegal Associations: Primary
Representative for the Los Angeles Paralegal Association, 1980
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FRAN CHERNOWSKY
(818) 908-9228
Page Three

Advisory Board Positions:

University of California, Continuing Education for Paralegals,
Advisory Board Member, 1985 to present.

University of California at Los Angeles, Attorney Assistant
Training Program Advisory Board Member, 1983 to .present.

Legal Asgistant Today Magazine Advisory Board Member, 1984 to

present. : - '
PUBLICATIONS:

Los Angelés Paralegal Association Reporter, a monthly newsletter,
Editor and Contributing Writer, 1983 to 1985,

Legal Assistant Today ‘Magazine, "Through the- Looking Glass:

Paralegal Professionalism", Spring, 1984,

National Federation of Paralegal Associations Reporter, "What
Makes a Good Paralegal Training Program", Autumn, 1982.

PRESENTATIONS AND COURSES TAUGHT:

University of Southern California, April 1986, Instructor,
"Computerized Litigation Support Practices and Procedures”.

State Bar of California, Law Office Management Section, October
1985 Annual Meeting, Panelist, "Increasing Productivity and
Profitability® and "Law Office Automation".

University of California at Los Angeles, Attorney Assistant
Training Program, August - September 1985, Instructor, "Discovery
Workshop",

State Bar of California, Law Office Management Section, April
1985, Panelist, "Making It and Keeping It: Managing Your Law
Office - A Basic Approach".

Loeb & Loeb, March 1985, "dBASE III Workshop".

California State University, Los Angeles, March 1985, "Computers
and Litigation Support". .

Santa Ana College Paralegal Program, February 1985, "A Code of
Ethics for Paralegals".

Los Angeles Paralegal Association, October 1984, "Microcomputers
and Litigation Support".
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FRAN CHERNOWSKY
(818} 908-9228
Page Four

California State University, Los Angeles, Paralegal Program,
February, 1984, "Professionalism and Ethics for Paralegals",

University of California, Los Angeles, Department of Business &
Management, Instructor, January 1984, "Inside Discovery: The Role
of the Paralegal”,

University of California, Los Angeles, Attorney Assistant
Training Program, Instructor, November to December 1983,
"Discovery Practice Workshop".

Los Angeles Paralegal Association, Panelist, November 1983, "How
to Obtain More Challenging Paralegal Assignments"”,

University of Southern California, Paralegal Program, November
1983, "Depositions and Paralegals: Before, During and After",

University of Southern California, Paralegal Program, October
1983, "Paralegal Ethies and Professionalism".

National Association for Paralegal Education, October 1983,
"Paralegals and Computer Literacy".

University of California, Los Angeles, Law Office Administration
Program, May 1983, "Computers and Litigation Support"”.

Los Angeles Paralegal Association, November 1980, Panel
Moderator, "Document Management for the Eighties”.

Los Angeles Paralegal Association, June 1980, "Introduction to
Computer—Aided Litigation Support".
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RESUME

NAME: Stephen R. Elias

Address: 663 Joost Ave.S.F. Ca 94127
Telephone: (415) 239-0451

DOB: July 6, 1941

Education:

‘A.B. Political Science, University of California, Berkeley, 1963

J.D. University of California Hastings College of the Law, June 1969
Bar Memberships:

Current: California (January 1970)

Lapsed: Vermont (July 1972- January1978)

Legal and Professional Experience

1980 to preseal

Writer and editor for Nolo Press (publisher of self-help law books).

1981- 1983

Staff writer, Barclay's Law Monthly (summarizing appellate court opinions
into Barclay's format)

1979-1980

Director of SRE Consultants (authored two training manuals for paralegails
employed by Legal Services Corporation funded proiect_s)

1$72-1980
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Private practice in landlord-tenant law
1978-1979

Directing attorney for Delano office of California Rural Legal Assistance
(supervisory and litigation activity)

1974-1977

Public defender in Vermont (trial work, juvenile advocacy, supervisory
activity)

1972-1974
Staff attorney, Vermont legal aid (fuil range of civil practice)
1971-1972

Staff attorney at Columbia Center on Social Welf are, Policy and Law (federal
litigation in welfare law-reform area)

1970-1971

Deputy Director, Food Research and Action Center (research and litigation
involving food law)

i970

Staff attorney, San Francisco Neighborhood Legal Assistance Foundation, law
reform unit specializing in welfare {aw.

Teaching Activities:

1983 to preseni:

Teach legal research to nonlawyers at Nolo Press Seminars
1985 to preseni:

Teach legal research and advocacy to paralegals for National Paralegal
Institute (State Bar IOLTA funded)

_23_



1981-1983

Instructor for Paralegal Training and Resource Center (later known as Hea!d
Paralegal Institute); tought legal research, landlord-tenant law, criminal law
and litigation assistance.

1975

Instructor and Clinical Director for Ceta funded Paralegal school (Woodbury
College) in Montpelier Vermont.

Publications:

Boois:
Sole Author Nolo Press: - m e -
Legal Research: How to Find and Understand the Law
Dictionary of Intellectval Property Law

Make Your Own Contract

Co-guthored Nolo Press:

Californriz Marriage and Divorce Law
Billpayer s Rights(Seventh Edition)

Legal Care for Software(Third Edition)

Sofiware:

Co-author of Wi//Writer, a computer will program for the general public.

Periodicals:

A+ magazine(computer magazine) articles on warranties, shrink-wrapped
licenses, and customer recourse in mail order transactions.

Nolo News(a quarterly self-help law publication of Nolo Press), regular
contributions on law and paralegal activities.
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San Francisco Chronic/e (numerous articles for former series titled "You and
and the Law”
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AGGIE R. HOFFMAN
A PROFESSIONAL LAW CORPORATION
e PARAMOUNT Pi.AZA
AGGIE R. HQFFMAN 3200 WILSHIRE BOULLVARD, 5LITE 1510
J. STEWART BANKHEADY LOS ANGELES, GALIFORNIA 90010
FAUMITTED |N GEORGIA TELEPHONE (213) 384-5211
FACSIMILE/TELECQPRIER
(213) 3084-1857

RESUME
Member, State Bar of California, 1976

Specializing in Immigration and Nationality Law
for over 10 years

Member, American Immigration Lawyers Association since 1980
Affiliated with the American Bar Association

Charperson, American Immigration Lawyers Association
Southern California Chapter

Chairperson, American Immigration Lawyers Association
Unauthorized Practice of Law Committee

Chairperson, American Immigration Lawyers Association
Committee for Specialization in Inmigration Law

Co-Chair, American Immigration Lawyers Association
1984 National Conference Program Committee

Member, American Immigration Layers Association
1988 National Conference Program Committee

Speaker, American Immigration Lawyers Association

National Conference 1984, 1985 and 1988
(Selected Topics in Immigration Law)
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M. TIM PLUMA 1V,
GLENDALE, CALIFORNIA
EXPERIENCE;

1882 to Pressnt: Paralegal~Plus Placoment Services, Ino.
Los Angelews, Century City, Irvine, California

Position: President

1978 to 1982: Law Dfficos of Hillsinger & Constanzo
Fosition: Paralegal

Law Offices of Lytle & Sommers
Position;: Paralegal

Law Qffices of Marc [, Zegar
Position: Legal Assistant

Law Offices of Barry W. Fern

Position: Legal Assistant

PROFESSIDNAL

ASSQCIATIONS: Loe Angeles Paralegal Agsociation
~Prasident, 1887
Los Angeles Paralegal Association
~Director at Large, 198%, 1886

PERSONAL: D,0.B, 10-10-80, Los Angeles, CA
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NAME :

PERSONAL
DATA:

EDUCATION:

WORK EXPERENCE:

.1978 to Present:

RESUME

Victor Ernesto Salazar
4387 N. Thorne

Fresno, Calif. 93704

Home Phone: 229-8553
Business Phone: 488-3860

Birthdate: November 25, 1946
Health: Excellent

Marital Status: Married, two children

19276: Graduate Course
Work, Public
Administration

1972: B.A. Political
Science

1964: Diploma

Washington'State University

California State University, Fresno

Reedley High School

Fresno County Consumer Protection Program

Supervisor:
Title:

Duties:

1981 to 1985

Carolina Jimenez-Hogg, Division Manager $2597/monthly

Community Development & Planning Division

Responsible for the management of the Fresno County
Consumer Protection Program, development of program
policies, supervision of staff and assignment of
duties; process, mediate and settle complaints; conduct
investigations, inspections and interviews related to
complaints; investigate consumer fraud cases, prepare
investigative reports for prosecution by the District
Attorney's Office; conduct public presentations and
represent the program before public and private groups;
coordinate and develop working relationships with the
business sector, community groups and governmental
agencies; conduct ongoing research on applicable laws,
ordinances and codes; administer the small claims court
advisory program.

California State Consumer Advisory Council

Supervisor:
Title:

Duties:

Governor's Qffice Salary: Expenses

Chairman
Appointed to the California State Consumer Advisory
Council by the Governor of the State. The Consumer

Advisory Council was established by the legislature as
a part of the 1970 Consumer Affairs Act. The Council
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1978 to 1980

is composed of 7 members representing business, labor,
consumers, the public, one state assemblyman and one
state senator. It is mandated to conduct public hearings,
review legislative issues and to make recommendations

on consumer issues to the Governor, Legislature and the
Director of the State Department of Consumer Affairs.

Advisory Board of the State Bureau of Home Furnishings

Supervisor:

Title:

Duties:

1976 to 1978

Governor's Office Salary: Expense

Public Member

Appointed by the Governor to represent the public on

the Advisory Board. The Advisory Board of the Bureau

of Home Furnishings of the State Department of Consumer
Affairs is composed of public and industry representatives
The Board functions to assist the Bureau Chief in the
development and implementation of the bureau policy and
the licensing and regulation of the home furnishings in-
dustry in the State of California.

Fresno County Department of Weights, Measures and
Consumer Protection

Supervisor:

Title:

Duties:

James P. Copland, Coordinator Salary:$1,300
monthly

Consumer Protection Assistant

Provide consumer services in the form of consumer inform-
ation, consumer advice, process formal consumer complaints
and investigate consumer fraud activites; work with

other governmental agencies in the delivery of consumer
services to residents of Fresno County; conduct research
develop informational materials; interview and counsel
consumers; train and supervise trainees and student interns

COMMUNITY AND ORGANIZATION ACTIVITIES

1985

1984
1984
1982

1981

1976

to present Legal Services Trust Fund Commission of the State Bar of

to

to

to

to

to

present
present

present
1982

present

California, Member
Pacific Bell Regional Consumer Advisory Panel, Member
Chichuahua Foundation, Inc., Board of Trustees, President

San Joaquin Valley Community Housing Leadership Board,
Program Plan Coordinator

Consumer Industry and Labor Committee of the California
State Contractors License Board, Member

California Consumer Affairs Association, Member and Presi.



REFERENCES

Honorable John J. Gallager
“Judge of the Municipal Court
County Courthouse

1100 Van Ness Ave.

Fresno, California 93721

Honorable Ralph L. :Putnam
Judge of the Municipal Court
County Courthpouse

1100 Van Ness. Ave.

Fresno, California 93721

Edward C. Williams.

Senior Deputy- District Attorney
Business Affairs Unit .
FréSno'Couhty'DiSEfiéE”AEthhéys Cffice
2220 Tulare Street, 10th floor

Fresno, California 93721



Fducation

STEPHEN E. TAYLOR

August 1987

HASTINGS COLLEGE CF THE LAW, J.D. May 1980,
San Francisceo, California.

(Courses included Federal Incame Tax, Federal Estate and Gift Tax, Agency/
Partnership, Consumer Protection, UCC Camm. Paper, UCC Creditor's Rights, and

UoC Sales).

HOLY NAMES COLLEGE, B.A. May 1977,
Oakland, California.

Major:

Business Administration and Econamics.

MEMBER (F THE STATE BAR OF CALIFORNIA, admitted to practice before - U.S.
Supreme Court, U.S. District Court, Eastern District of California, U.S.
District Court, and Northern District of California.

Experience

Six years of practice of law with emphasis on White Collar and Regulatory Law
Enforcement, Civil Litigation and Injunctive Relief. Experienced in Commercial
Finance/Cash Management, Cost Accounting, Financial Analysis, and Corporate
Camputer System Support. Undergraduate work includes two years of accounting.

Employment

CRIMINAL &
CIVIL
PROSECUTION

APPELILATE

COMMERCTIAL
FINANCE

COMMERCIAL
BANKING

SAN JOAQUIN DISTRICT ATTORNEY'S (FFICE, Stockton, Ca.

October 1981 to Present.

Currently, Deputy District Attorney (IV) in charge of Consumer Protec-
tion, State & County Agency Prosecutions, responsible for significant
increase in volume, diversity, and dollar recoveries in business affairs
prosecutions., Trial experience includes Felony Securities Law prosecution.

CALTFORNIA ATTORNEY GENERAL'S (FFICE, Sacramento, Ca.

July 1981 to October 1981,

Member of McNally Appellate Law team. Argued cases in the 3rd and 5th
California District Courts of Appeal (in written briefs).

ARLINGTON MEDICAL GROUP, INC., Oakland, Ca.

November 1975 to May 1981.

Closely held Corporation with 30 employees. Yearly gross in excess of
$1.2 million. I established Service-Bureau payroll and Cost Accounting
General Ledger System (ADP) and converted fram hand-kept ledgers.
Physician Contracts were then written to link Physician benefits to
Department Profit/Loss. Participated in purchase plans of $60,000,
Camputer system and $30,000 PBX system. Duties included: Bank Liaison for
Credit Lines and Services, Formatting, Conversion, and Staff Training

for the PBX, General lLedger, and Camputer Projects.

FIRST ENTERPRISE BANK, Oakland, Ca.

May 1974 to November 1975,

Began as a Collector responsible for Overdraft Recovery/small claims
Court Operations. Duties included: Skip~tracing, fiell calls and Small
Claims Court filing/appearance. After first year ha:idl.d loan inter-
viewing and credit investigations for Revolving Credit {consumer).
Position included limited loan approval responsiblity.
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s RESUME'

Name : Michael D. West _Signature: /’1, O, &.J;E

Available for: Commercial, Community, Consumer and Domestic Arbitration

In the space below, briefly provide information which can be submitted to persons
requesting a panel of arbitrators,; mediators, or factfinders.

Proprietor, Arbitration West, Arbitration & Mediation Services,
Los Gatos Business License No. 5612
San Diego Business License No. SD 84002583

Mediator, State of California, Department of Industrial Relations,
1972 to date. -

Arbitrator, American Arbitration Associatién National Panel,
’ ‘ 1982 to date.

Arbitrator, National Panel of Consumer Arbitrators,
Better Business Bureau, 1982 to date.

Arbitrator, Cities of Hayward, Morgan Hill, and San Jose Rental
Arbitration Programs, 1979 to date.

Arbitrator, Santa Clara County Bar Assoclation Fee Arbitration Panel,
1982 to date.

A.A., San Jose City College, Business & Social Science, 1963.
B.S., San Jose State University, Business & Labor Relations, 1965,
Consumer-Business Arbitration Training, BBB, 1282

Judicial Arbitration Training, Somoma State University, 1982.

Commercial & Construction Arbitration Training, AAA, 1982 & 1983,
Fee rates (1984)
0 per hearing day or portion. By contract with 1 day advance deposit.
$420 per study/writing day (estimated 1-2 days per hearing day).
20¢ per mile. Over 50 miles; meals and motel as needed.From LG or SD.
$420 cancellation fee within 10 days of scheduled hearing.

Memberships:
American Arbitration Assoclation - AAA
Industrial Relatjions Research Assoclation - IRRA
Society of Professionals In Dispute Resolution - SPIDR

HRBITRATION WEST
— - Arbitration & Mediation Servif.:is_ <=6
2IBER T 01a sarita Crug® iRy Ca. 95020 BE os) BGIEBHEET
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APPENDIX B
DATA RELATING TO IMMIGRATION, LANDLORD-TENANT,
BANKRUPTCY AND DIVORCE

I Immigration

Seventeen individuals specifically mentioned this substantive area.

Eight commented that there is a large demand for low cost legal services in the
immigration field, yet the demand goes unmet. For example, Sana Loue of the Legal Aid
Society of San Diego stated, "I, at any given point, have a case load between 100 and 200
open files that are active. . . . When I have intake open fully, which means approximately
three to four full mornings of seeing only new clients, my appointments are backed up
from four to five months at any given time. We are the only non-profit agency that is not
charging fees where someone can receive immigration services from attorneys. If we
cannot meet that need the vast majority of those people do turn to immigration
consultants." [San Francisco hearing transcript, p. 43.]

Ten of [7 commenting either expressed concern for those who had been actually harmed or
those who might be harmed in the future. Some noted that the potential for harm was
great since most clients cannot speak English and are vulnerable to deportation. For
example, Ron Tasoff of the American Immigration Lawyers Association stated that:

Some of the individuals who are practicing immigration law, who are not
attorneys, may be competent and honest; many, however, are not. And the
problem is that the client can't tell the difference. . . Many of them don't
speak English. . . Another problem is that most of these people are here
illegally, and thus they are vulnerable to consultants in at least two ways. If it
isn't done right, they are prey to complain to whatever authorities there are,
because they fear that the police or the consumer protection agency or
whatever will just turn them in to the immigration. And secondly, they're also
in a sort of blackmail situation where if they do complain too much, the
consultant or anybody who knows about their situation could happen to turn
them in to the [Immigration and] naturalization service. [Los Angeles hearing
transcript, pp. 216-217.]

Also note the testimony of Gloria Hernandez of California Rural Legal Assistance:

[Slince the [new immigration] law came into being, I have heard a lot of horror
stories . . . [Alnything from a consultant [or a non-attorney using the title
"abogado"), charging $500, telling the guy . . . he can go to Mexico and that the
abogado will send him the permito up. That's the appointment for the worker
to come in and talk to an INS official. Everybody knows that once you submit
the application, you cannot leave until the INS tells you you can leave.

4 & % 5 ¢ 4B B T RS 4 8 & 8 4 4 8 s 8 8 & s A L R R I I A 2 I I R N I N B R R I )

[Immigration consultants] shouldn't even be around because they are doing a
hell of a lot of mistakes out there. They have no training, they have no
attorneys . . . We within legal services are having problems with the [new
immigration] law and some of us helped negotiate that law. So you can
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imagine what all these problems are happening. ..

I would say we get at least five calls a week [complaining about immigration
consultants] . . . [WJe generally tell them . . . try to get your papers back, and
go and talk to your DA, and the DA's aren't really interested in something like
this because they have got other priorities.

[Tlhe only next chance they are ever going to get to immigrate is when their
child, who is a United States citizen will be . . . 21 years old, living in the
United States and speaking English and has a job to be able to immigrate their
parents, 21 years from now in many cases . . . Immigration is something that
shouldn't be handled very lightly. [Fresno hearing transcript, pages 164-170]

Of the 10 who addressed the issue of regulation, 4 referred to recently enacted AB 1729,
entitled "Immigration Consultants" (amending Bus. & Prof. Code section 22441, et seq.),
as a useful model for regulating non-lawyer legal service providers.

2. Landlord-Tenant

Twenty-seven individuals specifically mentioned this substantive area.

Twelve of the 27 commenting on landlord-tenant law noted that non-lawyers who are
providing legal services in this area are causing harm to consumers either by providing
incompetent advice or by offering services, taking money, but failing to provide the
services. For example, in a written comment, T. C. Kimball of the California Apartment
Association describes the problem as he sees it:

« « « Their [eviction services] method of operation is as follows: By going to
each municipal court, they ascertain names and addresses of residents who are
defendants in unlawful detainer actions. The residents are then solicited by a
representative of these companies and given guarantees of delaying the eviction
process. In order to effect the delay, they inform the resident of the claim of
possession process (also known as the Arrieta claim), or of the availability of
filing a "federal stay" (in reality a bankruptcy), or of the ability to file an
answer or one of many pre-trial motions.

Residents may not realize the long-range effects a bankruptcy filing or other
procedural delay might bring them. It is doubtful that they are being properly
counseled before making such major decisions and, because of the pending
eviction, are under time pressures to make a quick decision.

Even among the 12 individuals or agencies citing harm, 6 acknowledged and balanced
against that harm the benefits arising from the providing of legal services by
non-lawyers. For example, Barbara Blanco, a lawyer with the Los Angeles Legal Aid
Foundation, responding to an inquiry, indicated: "I think it would greatly benefit my
clients to have an affordable competent service who can assist them to prepare their own
papers. I am reluctant to take a position that an attorney is the only person who can
assist a client with a relatively simple legal document, and I don't take that position.”
|Los Angeles hearing transcript, p. 143.]
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Ten others voiced similar sentiments and agreed with Ms. Blanco that non-lawyers who
provide legal services to in pro per litigants should be regulated either by being held
personally accountable or through some form of lawyer supervision. For example,
Roderick T. Field, also with the Los Angeles Legal Aid Foundation, stated that:

[Wle [the Housing Law Unit of the Legal Aid Foundation of Los Angeles]
propose that non-attorneys who conduct their business outside of a law office
be required to be registered with an appropriate state authority and be bonded.
Additionally, that the non-attorney's registration number appear on any and all
solicitations. Failure to either register and/or publish solicitations without the
registration number appearing thereon should be punishable as a misdemeanor.

Prior to the issuance of the registration number the applicant should be
required to submit basic information such as proof of identity, place of
business, proof of good character. The state authority should be required to
verify the information provided and issue the registration number to be issued
only upon satisfaction of the requirements.

We believe this proposal has the advantage of enabling law enforcement to
control those who now defraud the public without seriously hampering the
efforts of those groups and individuals who make a contribution. Most
importantly law enforcement officials would be able to seek prosecution on the
basis of failure to comply with the registration and solicitation requirements
without waiting for the harm to occur. Immediate action could be taken with a
high assurance of conviction once the solicitation came to the attention of the
authorities. This would substantial Isic] shorten the response time and prevent
the responsible parties from disappearing before their crime is discovered by
the victim. ... [Written comment,]

Two of the comments noted that the standardization of the law in the landlord-tenant
area has blurred the distinction between what is the practice of law and what is
permissible business and professional activity. The National Federation of Paralegal
Associations, Inc., stated:

[Clertain legal services have and will continue to become increasingly
standarjzed. There is significant evidence indicating that certain legal services
such as uncontested divorces, name changes, uncontested adoptions, simple
wills and trusts, the preparation of income tax returns, probate services,
certain real estate matters, simple personal bankruptcies, collections, the
incorporation of small businesses and landlord/tenant rights are already
described as standardized or routine.

The obvious consequence of these dramatic changes, is that "the line between
what constitutes practicing law and what is permissable [sic] business and
professional activity by non-lawyers is indistinct." Non-lawyers, such as title
agents, real estate brokers, accountants, architects, escrow agents and estate
and trust officers are and have been performing law-related services
successfully, satisfactorily, efficiently and less expensively for years for the
public's benefit. So common and standard have these services become, that
non-lawyer practice in these areas is now woven into the socio-economic fabric
of society. [Footnotes omitted.] {Written comment.]
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3. Bankrugtcy_

Six of the 23 individuals specifically mentioning this substantive area did so in
combination with the area of landlord-tenant law and their comments have been noted
above.

Ten of the 23 commented that there are benefits to consumers when non-lawyers are
permitted to provide legal services in the field of bankruptcy. This sentiment was
expressed by Patrick L. McCrary, who operates a "do it yourself" agency which assists
people in the area of divorce and bankruptcy:

The primary benefit of a scrivener agency specifically in the areas of divorce
and bankruptcy, is that the agency provides access to the courts and for legal
remedies to members of the public who otherwise could not afford such actions
through attorneys. Further, these people are not capable of simply proceeding
on their own knowledge to obtain the court forms and where attempts to
proceed, without assistance, are a burden upon the court clerks. . . . [Written
comment. ]

Nine of the 23 expressed the concern that the consumer will be harmed by non-lawyers
who are either incompetent or unethical. The experience of Judge Samuel L. Bufford of
the U.S. Bankruptcy Court in Los Angeles shows the extreme of this concern:

There are no bankruptcy cases sufficiently simple that advisers untrained in law
can satisfactorily assist debtors in the handling of their cases. Bankruptcy law
is a complex and technical area of law, that is beyond the skil!l of most
practicing lawyers. . ..

In addition . . . the unlicensed legal advisers cause the filing of enormous
numbers of bankruptcy cases that have no business in bankrupicy court.
[Written comment. |

The issue of regulation was directly raised by 5 of the 23 respondents. Patrick L.
McCrary stated that: "While I feel very strongly that the public can benefit by scrivener
agencies 1 feel even more strongly that it is necessary to set up standards for persons
operating these agencies." [Written comment.]

4. Divorce

The Committee received 100 comments concerning family law (including areas such as
child custody as well as dissolution of marriage).

Fifty-nine of those commenting expressed concern about the cost of lawyers and the need
for alternative services. For example, Judge John Fitch of the Fresno County Superior
Court, Family Law Department, said ". . . I am convinced that it's essential that we have
typing services available to folks, to give the poor lincluding the working poor| access to
our court systems." [Fresno hearing transcript, pp.l111-112.] Lee Palmer of the Fresno
County Clerk's Office noted the prevalence of the use of typing services in Fresno County:

In our fiscal year [1984-85] the Civil Code section 4511 [filings (section 4511
provides for proof of grounds by affadavit)] only constituted about .03 percent
of our filings .. . [In fiscal year 1986-87] it's up to 74 percent. . . And of that
74 percent last year, we estimate between 70 and 80 percent of the litigants
made use of the typing services. [Fresno hearing transcript, p.!14!1.]
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Note further the experience of Maria Romero:

I couldn't get a divorce because my husband wouldn't give me one and I didn't
have the money to pay for a lawyer. I was only working part-time make [sic]
like four or $500 a month . . . So I went [to a non-profit organization which
operates a typing service] and that was the only place I could find help that I
could afford. . .. [Fresno hearing transcript, pp.35-36]

Thirty-eight of those commenting. were individuals who had used the services of a typing
service provided by a business or non-profit agency and indicated satisfaction with the
services provided.

Fifteen of those commenting addressed the potential for harm from non-lawyer providers
in the family law area. Some of those noted that such harm was not prevalent. Frances
Maydon noted, "I have heard complaints from clients about I gave my money to this guy
and I went back a week later and he moved. That happens . . . But it's certainly not the
norm...lI hear a lot of war stories about lawyers much more than I do about other typing
services." |Fresno hearing transcript, p.150] (Ms. Maydon's testimony was not limited to
family law matters; however, she indicated that the services she provided were "primarily
family law and some probate law.") Others provided specific examples of potential harm.
For example, Fred Crook described his experience:

I paid $335 for a Dominican Republic divorce. . . . On October 8 [1985]
received my papers back stating that my divorce was granted. On November 9
of that same year, I was married. On October 24, 1986, I had a little girl born
to that marriage. Just after my baby was born, I was notified by the Navy --
my wife is in the Navy -- that the validity of such divorce was doubtful. . ..

What I want is regulation . . . . These people have ruined my life. They're
selling Dominican Republic divorces like crazy, and I don't think the people
really realize they're not legal unless one of the parties is domiciled in the
Dominican Republic. [Los Angeles hearing transcript, pp.[12-115]

The Committee received 19 comments from individuals who mentioned family law and
who specifically addressed the question of regulation. Their comments about regulation
ranged from general statements about the need for regulation to general statements about
the problems with regulation. Others specifically cited forms of regulation that the
Committee ought to consider. These specific recommmendations ranged from licensing to
registration. For example, Howard Watkins stated: "If they are regulated, one of the
regulations may be that a typing service has maybe not direct attorney supervison but
some liaison with an attorney or where they go to some type of review or the courts may
set up a program every six months . . . ." [Fresno hearing transcript, p.85]

Also consider the comments of Linda E. Roye:

[Llicensure for paralegals working for attorneys either as employees or as
independent contractors is not in the best interest of the public nor of
paralegals themselves. It is simply not necessary, for these paralegals are
working under attorney supervision or direction.

If non-lawyer paralegals were authorized to perform services directly to the

consumer, and if there were a demonstrated need for some forra of regulation,
such regulation might be in the form of limited licensure (as racorminended by
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the ABA's Commission on Professionalism) or mandatory registration. Were
licensure to be implemented, it should clearly be done through The Department
of Consumer Affairs and not by the Bar or by paralegals themselves. And
certainly not without comprehensive study. [Written comment.]

Finally, others believe it is premature to regulate the unsupervised paralegal. As Deanna
Wilcox stated, "[I}t is premature to consider regulation of a profession before it has been
adequately defined. Based on observations of our own membership and the paralegal
"community" in general, we do not believe the paralegal profession is sufficiently defined
to be regulated." [Written comment.]
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APPENDIX C

SUMMARY OF CONSUMER PROTECTION AGENCY SURVEY RESULTS

One hundred twenty-six (126) surveys were distributed to consumer protection entities
selected from the April 1987 California Consumer Protection Agencies Directory
published by the Office of the Attorney General.

Only 31 responses were received. The 3! agencies that responded varied widely with
respect to the type of agency and the type and size of the population it served. For
example, entities as diverse as the Better Business Bureau of Colton, California, and the
San Francisco District Attorneys' office (Consumer/Environmental Protection Unit)

responded
follows:

ll
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to the survey. A brief analysis of important features of the survey results

Numbers of Complaints Received

Almost half of those responding indicated that they received no complaints
relating to the delivery of legal services by non-lawyers. Of the remaining [7
responses, 1] received less than 3 complaints a month. The other 6 reported
receiving 5-15 complaints a month.

Types of Complaints Received

Of the 17 agencies reporting that they received more than one complaint per
month relating to the delivery of legal services by non-lawyers, 10 responded
that at least half of the complaints received were situations where non-lawyers
offered legal services, took money, but provided little or no service. In
addition, 9 agencies reported some complaints alleging incompetent delivery of
services, with estimates ranging from 5%-100% of complaints recieved.

Distribution of Complaints by Substantive Fields

Of the 13 respondents who kept such statistics, # reported that nearly 100% of
the complaints received were in the area of family law, 2 reported that nearly
100% were in the area of immigration law, 2 reported a significant number in
the area of landlord-tenant law, and the remainder reported some complaints in
the areas of credit repair, bankruptcy, business, consumer, employment, and
workers' compensation law.

Distribution of Complaints By Types of Providers of Law Related Services

Of the 9 respondents who kept such statistics, 3 reported complaints against
consulting services, 5 reported complaints against typing services, 5 reported
complaints against paralegals or legal assistance clinics, | reported complaints
against divorce services, | reported complaints against financial consulting
services, and ] reported complaints against rental property owners management
services.

Monetary Loss

Of the 17 agencies reporting that they received more than | complaint per
year, 15 reported that the majority of these complaints alleged monetary
losses. The range of the losses reported was between $100 and $3,000.
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APPENDIX D
SUMMARY OF STATE BAR SURVEY RESULTS

A survey form was forwarded to the state bar of every state, the District of Columbia and
Puerto Rico (including both voluntary and/or integrated bar associations where
appropriate). Of the 5& surveys sent, the Committee received 32 responses. A brief
analysis of important features of the survey results follows:

.l.
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Number of Complaints Received

Just over half of those responding (17 of 32) indicated that they did not keep
statistics on the number of complaints received in the last 24 months. Of the
14 state bars keeping statistics, 10 stated that they received less than or equal
to one complaint per month during this 24%-month period. Four states reported
receiving more than one complaint per month.

Of the 17 states that said they did not keep statistics, # provided estimates of
the number of complaints received. Two states estimated they received less
than one complaint a month during this period while a third state estimated
they received 6 complaints per month. The fourth state in this category,
Florida, stated that, "LAJt any one time we have 250-270 complaints being
investigated. Of these complaints 15-20 represent litigation."

The State Bar of California receives approximately 50 written complaints per
month. (Complaints received by telephone are referred to law enforcement
before a written complaint is made.)

Types of Complaints Received

Of the &4 states reporting that they received more than one complaint per month
relating to the delivery of legal services by non-lawyers, 2 reported that a
majority of the complaints received were situations where a non-lawyer
incompetently delivered legal services. One reported that a majority of the
complaints they received were in reference to the fact that a non-lawyer was
practicing law without a license (complaints which did not specify harm). One
reported that a majority of the complaints they received were not situations in
which a non-lawyer offered legal services, took money, but provided little or no
service.

Distribution of Complaints by Substantive Fields

The 15 states providing information on the distribution of complaints received
by substantive field reported the following:

(1)  With respect to both non-lawyers who offer legal services, take
money, but provide little or no services, and non-lawyers who
incompetently deliver legal services, whether or not money is paid,
9 states categorized their complaints according to the following
substantive areas: landlord-tenant {1 state), family law (& states),
bankruptcy (7 states), wills (2 states), immigration (5 states), and
real property (2 states).
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(2)

With respect to non-lawyers who practice law without a license,
whether or not money is paid, 11 states categorized their complaints
according to the following substantive areas: landlord-tenant (3
states), family law (5 states), bankruptcy (3 states), wills (2 states),
immigration (2 states), real property (3 states), collections (2
states), other professions, including accounting (1 state), tax (I
state}, insurance (1 state), and clergymen (1 state).

Distribution of Complaints by Types of Providers of Law Related Services

The states providing information on the distribution of the types of services as
to which complaints are received reported the following:

(n

(2)

With respect to complaints relating to non-lawyers who offer legal
services, take money, but provide little or no service and complaints
relating to incompetent delivery of legal services by non-lawyers,
whether or not money is paid, 10 states categorized their complaints
across a range of services, including typing serices, paralegal
services, and consulting services.

With respect to complaints relating to non-lawyers practicing law
without a license, whether or not money is paid, 12 states
categorized their complaints across a range of services, including
typing services, paralegal services, consulting services, notaries
public, bank officers, savings and loan officers, and other
professions.

Monetary Loss

Five of the 6 states providing the approximate percentage of complaints
relating to the delivery of legal services by non-lawyers that alleged monetary
loss found that less than 50% of the complaints they received alleged monetary

loss.
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EXECUTIVE SUMMARY

The Commission on Legal Technicians recommends that:

1.

3'

The State Bar Board of Governors propose that the Supreme
Court adopt a Rule of Court authorizing non-lawyer
individuals to engage in the practice of law in specified
areas (initially in the areas of bankruptcy, family law,
and landlord-tenant law);

The Board sponsor legislation establishing a regulatory
program for independent paralegals under the direct
supervision and administration of the Director of the
Department of Consumer Affairs, through a career
executive level Administrator and a seven-member
Standards of Practice and Technical Advisory Committee,

and that

a. Regulations should be adopted by the Director
subject to Supreme Court approval.

b. The Advisory Committee should be established
as follows: three members appointed by the
Supreme Court [two licensed (post-licensure)
independent paralegals and one active member
of the State Bar]; two public members
appointed by the Governor (one must be a
consumer activist); two public members, one
each appointed by the President of the Senate
and the Speaker of the Assembly. At no time
can there be more than two independent
paralegals and one attorney on the Advisory
Committee. Terms shall be staggered. The
initial 'independent paralegal positions will
be filled by persons who would meet the
proposed qualifications for licensing.

c. The licensee population should be defined as
Independent Paralegals.

Licensing requirements should consist of the following:
a. Applicants should submit fingerprints.

b. Applicants should meet minimum levels of
education and/or experience, as recommended by
the Advisory Committee. However, as of the
date of implementation of the enabling
legislation, persons who have practiced in the
field for two years should have the right to
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take the examination without additional entry
requirements.

c. Applicants should be at least 18 years of age.

d. All applicants should take and pass a two-part
written examination: (1) a general knowledge
examination, including an ethics section, and
(2) a specialty exam in an area of practice.
In order to be licensed, an applicant must
take and pass both the general and specialty
examinations within a two year time period.

e. License renewal should be subject to
completing annual continuing education
requirements.

f. complaints and investigations should be

handled by the Department of Consumer Affairs’
centralized services.

g. A client security fund should be established
to provide compensation to victims of
independent paralegal thefts. The initial
annual fee should be $25.00 per licensee and
the Advisory Committee should develop
recommended guidelines for disbursement,
including an appropriate cap to be placed on
each claim paid by the fund.

h. Standards for denial of licensure and for
' discipline should be established.

Upon recommendation of the Advisory Committee, the
Director should submit for Supreme Court approval a code
of professional conduct for licensed independent
paralegals. In addition, the Court should be requested
fo consider rules of court or legislation: (a) expanding
the attorney-client and work product privileges to cover
licensed independent paralegals; (b) regulating
independent paralegals who operate as independent
paralegals or lawyer referral services; (c) prohibiting
"running and capping": (d) governing referral fees; and
(e) addressing profit sharing with lawyers.

Any system for regqulating independent paralegals should
include provisions for professional discipline and for
mediation and arbitration. 1In addition, there should be
a provision to cite and fine licensees for less severe
vioclations. Discipline should be in accordance with the
Administrative Procedures Act. The Director should be
given authority to impose recovery of all investigation

2



and prosecution costs incurred by the agency up to the
hearing date as a condition of probation or

reinstatement.

6. The unauthorized practice of law should be vigorously
prosecuted and a variety of remedies for enforcement
against the non-licensee population should be

implemented.

A minority report by Commission member Myra Van Norman appears
following section XV of this report.






I. FOREWARD

Without question, the phenomena of both self-help and help
from non-lawyers in addressing basic needs for legal services are
increasing. While california has conducted perhaps the most
sustained review of legal technicians, it is by no means the only
state to address the issue. For scome years, the Washington Supreme
Court has authorized an expanded pool of providers to perform
services which formerly were regarded as the practice of law (see
section XI.A., infra). On June 8, 1990, a bill was introduced in
the 1Illinois legislature authorizing licensed independent
paralegals, inter alia, to draft wills and trusts (see Appendix l).
Recently a Nevada court promulgated guidelines for what it termed
ngorivener services" in the areas of family law and bankruptcy (see
Appendix 2). An unsuccessful "legal scriveners" bill was
introduced in the Oregon legislature a few years ago (see
aAppendix 3). A bill which would have permitted licensed paralegals
to perform substantive legal work for the general public was

recently defeated in Maryland (see Appendix 4).

In California, Senator Robert Presley has sponsored a pre-
print of a bill drafted by HALT, a national legal consumer
organization, which would regquire legal technicians in fourteen
specialty areas either to be registered with or be licensed by a
Board of Legal Technicians in the Department of Consumer Affairs,
at the Board's option (see Appendix 5). The Commission spent
considerable time reviewing and criticizing the pre-print. The
Commission understands that Senator Presley plans to hold hearings
on the pre-print following issuance of the Commission's report. 1In
addition, some legal technicians who believe that the HALT proposal
is unduly restrictive are discussing drafting their own bill, or
possibly an initiative measure, to authorize their practice.

Despite, or perhaps because of, the complexities inherent in
any attempt to design a program which both protects the public yet
expands the authorized providers of legal services, the Commission
believes that the State Bar should remain a participant in the
public dialogue on this issue.






II. INTRODUCTION

A. Background

The Board of Governors of the State Bar of California is
charged under Business and Professions Code section 6030 with the
enforcement of the unauthorized practice of law ("UPL") provisions
set forth in Business and Professions Code sections 6125, 6126 and
6127, However, in January 1985, in light of the questionable
effectiveness of the Bar's UPL program, the Bar suspended its
investigation of complaints involving alleged UPL activities
pending development of an effective program to regulate this
conduct. In January 1987, as part of an evaluation of the role of
the State Bar in this area, the State Bar Board of Governors
appointed the Public Protection Committee, composed of four lawyers
and four public members, and charged it with holding public
hearings to obtain testimony from the bar and the public concerning
whether public harm was likely to result from the provision of
legal services by those who were not members of the bar; whether
such harm was substantial enough to warrant regulation; what form
any such regulation might take; what entity or entities would be
charged with the responsibility for such regulation; how such
requlation could be funded; and an appropriate timetable for
consideration of those issues. The Board further charged the
Committee to address specified areas of non-lawyer activities and
to develop proposed standards under which such activities might be
permitted. The areas of bankruptcy, family law, immigration, and
landlord-tenant law were identified as the initial priority areas
to be addressed.

After soliciting and receiving oral testimony (at public
hearings in San Francisco, Los Angeles and Fresno) and written
comment on these issues, the Public Protection Committee submitted
its findings and recommendations in the form of a report to the
State Bar Board Committee on Professional Standards in May 1988

(see Appendix 6). The report contained the following three
recommendations:
1. Traditional "unauthorized practice of law" statutes

should be replaced with legislation that would
prohibit anyone who is not an active member of the
State Bar from claiming to be an attorney.

2. Consumers should be protected from fraud on the
part of so-called legal technicians and notaries by
legislation requiring such persons to register and
disclose that they are not attorneys, and
establishing c¢ivil and criminal remedies for
nonfeasance and misfeasance.



3. The report should be circulated for comment prior
to any final recommendation or action by the Public
protection Committee or the Board of Governors.

In October 1988, the Board, while not approving the content of
the report, authorized its distripbution for a public comment
period, seeking written comment both on the report and on
alternative solutions to concerns raised in the report. The report
was also the subject of three days of Board public hearings.

B. Creation of Commission on Legal Technicians

At its August 1989 meeting, the Board considered the comment
received and adopted a resolution finding that "there is an
overwhelming unmet need of california residents for better access
to the legal process, and that 'legal technicians' may provide
greater access so long as their activities do not pose an
unreasonable risk of harm to the public." The resolution also
authorized the creation of a ten-member commission charged with
determining guidelines for practice by legal technicians which
would insure the protection of the public, including standards for
training, licensing and regulation; the entity which should be
responsible for their registration: and the areas of practice and
scope of tasks, if any, which legal technicians might carry out.

At the October 19-22, 1989 Board of Governors Planning
Meeting, the Board agreed on the direction and the scope of work
for the Commission on Legal Technicians and generated additional
questions. The Commission was asked to render a report to the
Board by July 1990. See Appendix 7 for the text of that charge.

The Commission on Legal Technicians was appointed by the Board
in November 1989. Its non-voting chair is Robin Paige Donoghue, a
lawyer member of the Board of Governors. Other members of the
commission include three lawyers (Luis A. Cespedes, a sole
practitioner in Sacramento; Patricia Denise lLee, Directing Attorney
of the Legal Aid Society of Santa Clara County; and Regina A.
Petty, a lawyer practicing with a law firm in San Diego):; two
judges (Hon. Mitchel Goldberg, U.S. Bankruptcy Court for the
Central District of California, and Hon. Melinda Lasater, San Diego
Superior Court); two non-lawyer providers of legal services (Robert
Johnson, a paralegal with a law firm, and Myra Van Norman, an
independent paralegal); two consumer representatives (Dr. Regene
Mitchell', President, Consumer Federation of California, and Laurel
Pallock, Consumer Protection Unit, San Francisco District
Attorney's Office); and Claudia Foutz, chief Deputy Director,

ny. Mitchell was appointed to the Commission in March to
replace Delores Bonner, President of CalJustice, who resigned from
the Commission in February.



california Department of Consumer Affairs.

At its first meeting in November 1989, the Commission
determined to focus on the following issues: whether there is a
“need" for a new category of non-lawyers to render legal services
and, if so, the quantification of that need: the nature and extent
of any "harm," actual and potential, resulting from legal services
rendered by non-lawyers; and the determination of an appropriate
form of regulation.

C. Methodology

Farly on the Commission decided not to attempt to provide a
new definition of "the practice of law." Due to time constraints,
members focused on the same four areas of law that the Public
Protection Committee had addressed. The Commission determined not
to attempt to "fix" things which did not appear to be "broken" (for
example, although the Commission is not recommending in-court
representation by independent paralegals, it advocates no change in
the myriad regulations, referenced in Appendix 8, governing lay
representation before administrative agencies). Similarly, the
Commission specifically decided not to investigate or make
recommendations in other related fields, such ag real estate
closings, that were not part of the Board's charge.

The Commission discussed the advantages and feasibility of
holding public hearings. Having reviewed the volumes of material
accumulated by the Public Protection Committee through their public
hearings and the responses to that report during the comment
period, the members felt that further public hearings would be
duplicative and too time consuming in light of the Commissions's
schedule. In addition, members received information continually
from a variety of interested sources. Finally, the Commission
anticipated that certain surveys would fill any gaps in the
background information.

In order to attempt to quantify whether there is a need on the
part of California consumers for non-lawyer provision of legal
services and, if so, to determine how that need is currently being
met, the Commission developed and distributed five different

surveys targeting separate groups:

2 For example, the Commission reviewed language proposed by
the State Bar Labor and Employment Law Section to the effect that
it does not intend to restrict the longstanding practice of non-
lawyers who provide counsel and advice to employers, unions and
enployees, and who represent them in certain administrative
proceedings and arbitrations concerning the employment
relationship, and agrees that it does not intend to restrict that

practice.



1. california bar association sections and committees: 319
surveys were distributed to all local, minority,
specialty and women's bar associations. Whenever
possible, the surveys were sent directly to the chairs of
sections and committees dealing with bankruptcy,
immigration, landlord/tenant and family law.

2. Legal services providers: 230 surveys were distributed
statewide to agencies providing direct legal services to
the poor and to groups concerned with access to the
delivery of legal services to the poor. The surveys were
sent to the director and designated staff members of each
agency and to the director and board chair of each group.

3k "Legal technicians": 183 surveys were distributed to all
members of the California Association of Independent
Paralegals, individuals listed in telephone books as
offering paralegal or legal typing services, and
individuals who advertised paralegal services in
newspapers. In addition, 2,000 surveys were distributed
or made available at filing windows in the Central,
Northern, Southern and Eastern U.S. Bankruptcy Courts.

4. california judges: 2,414 surveys were distributed to
members of the California Judges Association.

5. Persons filing in pro per: A total of 27,450 surveys in
four languages (Chinese, English, Spanish and Vietnamese)
were sent to municipal and superior courts in five
targeted counties (Humboldt, Kern, Los Angeles, San Diego
and San Francisco), the Central, Northern, Southern and
Eastern U.S. Bankruptcy Courts, and the Immigration and
Naturalization Service Offices of Immigration Review, to
be distributed or made available to persons filing in pro
per. A pre-addressed and stamped return envelope was

provided with each survey.

Pro per filings in certain courts during specific time periods were
also reviewed. The results of this investigation are discussed in

section III-A.

The Commission also researched the existing 40 regulatory
agencies within the Department of Consumer Affairs and the
licensing of various occupations. Research included an analysis of
the regulatory schemes, their efficacy, budgets and funding sources
(see Appendix 9). The Commission also focused its attention on the
State of Washington's Limited Practice Board, which oversees
wLimited Practice Officers" who are authorized by Court rule to
select and prepare certain legal documents incident to closing real
and personal property transactions (see section X-A of this report
for a further discussion of this program).
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In addition, four consulting groups in the areas of
bankruptcy, family law, immigration, and landlord/tenant law were
formed, each chaired by a Commission member . Their charge was to
respond to a "Sunrise Questionnaire" (see Exhibit 6) used by the
Department of Consumer Affairs to analyze occupational regulatory
legislation, and to develop a theoretical regulatory model for non-
lawyer providers of legal services. The recommendations of the
four consulting groups appear in section V below. (See Exhibits 7-
10 for each group's responses to the questionnaire and lists of
consulting group members.)

Finally, the name chosen by the Commission to describe its
proposed licensees warrants some explanation. Throughout many of
its meetings, the Commission used the term "legal technician" to
describe a non-lawyer who prov1des legal services directly to the
public without any lawyer supervision. However, as the details of
a licensing proposal began to take shape, Commission members wanted
to distinguish the new potential licensees from those who today
advertise themselves as legal technicians and do not meet the
requlrement of proposed licensure. Today, legal technicians may be
engaged in the unauthorized practice of law and, as such, may be
criminally prosecuted. Tomorrow, licensed 1ndependent paralegals
may engage in the limited, authorized practice of law. As the
Commission envisions it, those who practice within law firms under
lawyer supervision would continue to be known as paralegals, and
those who contract to work for various lawyers would continue to be
known as free-lance paralegals. Only "independent paralegals"
would be subject to a licensure requirement.

The amount of opposition from some paralegals to this change
in nomenclature surprised the Commission. For example, the
California Alliance of Paralegal Associations recommended continued
use of the term "Ylegal technician." (See Appendix 10.)
Nonetheless, the Commission remains supportive of the term
"licensed independent paralegal,” which term is also utilized in
the pending Illinois bill.

11
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A.

III. CONSUMERS ARE PRESENTLY ACCESSING THE LEGAL
SYSTEM WITHOUT ASSISTANCE FROM LAWYERS

Results of surveys Conducted by the Commission
1. Pro Per Filings

The Commission first endeavored to determine the number
of pro per filings in designated fields and courts during the
period of October and November 1989. The Bankruptcy Courts
reported as follows: In the Central District of California,
34.6% of the total filings were in pro per; in the Eastern
District of California, 20.8%; in the Northern District of
Ccalifornia, 14.2%; in the Southern District of california,
10.8%. (See Appendix 11.) Sufficient data for analysis were
not obtainable from the immigration courts or offices.

The Commission next assessed pro per filings in the areas
of family law and landlord/tenant law in five counties:
Humboldt, Kern, Los Angeles, San Diego and San Francisco.
James Murphy, a law clerk in the State Bar's Office of
Professional Standards, traveled to the applicable courthouses
and obtained the following data. Pro per family law
petitioner filings in the Humboldt County Superior Court
constituted 657.39% of total filings, while pro per
landlord/tenant plaintiff filings in Eureka Municipal Court
were 33.33% of the total. For Kern County, 62.23% of the
family law petitioner pleadings were filed in pro per, while
75.71% of the landlord/tenant plaintiff filings in Bakersfield
Municipal Court were in pro per. These findings belie any
assumption that affordable legal help is a problem only in the
large urban areas. .

In Los Angeles, due to the volume, filings in only one
month, October 1989, were reviewed. For family law filings,
35.34% of petitioner's filings were in pro per, and 21.18% of
respondent's filings were in pro per. In Municipal Court,
21.11% of plaintiff filings in landlord/tenant were in pro
per, while 45.70% of defendants’ filings were in pro per.

For San Diego, at least 36.22% of family law petitioners
filed in pro per and landlord/tenant pro per filings comprised
22.03% of complaints filed. Finally, in San Francisco, 60.94%
of petitioner's family law filings were in pro per, and 14.70%
of landlord/tenant plaintiffs filed in pro per. (See Appendix
12 for Mr. Murphy's memoranda.)

2. Surveys

Exhibits 1-5 of this Report contain the results of the
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five surveys conducted by the Ccommission: of persons filing
in pro per, legal technicians, legal services providers, bhar
associations, and judges. The data they contain should be

carefully reviewed.

It is apparent, at the 1least, that today's legal
technicians are in demand. Those surveyed provide services in
41 of california's 58 counties. The vast majority provide
family law and bankruptcy services, followed by
landlord/tenant and immigration services. The vast majority
bill by the case or project rather than hourly, with 68%
providing some dissolution of marriage services for $200 or
less. In the bankruptcy field, 38% charge between $100 to
$200 per project. As for landlord/tenant, 15% of techniclans
provide services for between $100 and $200; for those who
charge hourly, no one charged more than $100 an hour and most
charged less than $50 an hour. Due to the small amount of
immigration data received, percentages would not be
statistically reliable and could not be generalized at this
time. Most technicians serve 26 to 50 clients a month, but
14% serve over 100 clients a month. (See Exhibit 1.)

Persons filing in pro per who filled out the commission's
survey form provided some interesting answers. While 64% of
those who received some assistance from lawyers were happy
overall with the service and 67% would use a lawyer again, of
those who received assistance from a legal technician, typing
service or paralegal, 76% were happy with the service and
would use such a provider again. Cost was the number one
factor in choosing one service over another and was identified
by 69% of those responding. For those who filed in pro per,
only 21% had ‘a monthly income exceeding $2000. For those who
received assistance from a lawyer, 30% paid no fee, but 8%
paid over $750. For those using another kind of provider, 42%
paid between $100 and $250, and 4% paid over $750. (See
Exhibit 2.)

Interestingly, 48% of the legal services providers made
referrals to non-lawyers. Referrals generally resulted where
a service was not within the provider's case guidelines (41%),
the program lacked resources (31%), or the applicant was
outside the income guidelines (14%), which for most agencies
constituted 125% of the federal poverty level. Twenty-eight
percent of respondents had a cne week or longer waiting period
for an initial client interview. (See Exhibit 3.)

Bar associations which responded to the Commission's
survey, while generally not supportive of the concept of
licensed independent paralegals absent a requirement of lawyer
supervision, cited ranges for attorneys' fees in their area
which generally exceeded those quoted by legal technicians.
Due to the small number of surveys returned, however,

14



percentages would not be statistically reliable. (See
Exhibit 4.}

Finally, of judges surveyed, 49% felt there was need for
pro per assistance in landlord/tenant work, 43% thought there
was such a need in family law, and 11% saw such a need in
bankruptcy. Judges were fairly evenly split as to whether
independent paralegals should be licensed but, of those who
supported licensure, the recommended areas cited were
landlord/tenant (72%), family law (67%), probate (28%) and
bankruptcy (27%). (See Exhibit 5.)

B. Results of Other Relevant Surveys

Others have commented on the need for more affordable legal
assistance. For example, the Executive Summary of the Draft Report
of the Judicial Council Advisory Committee on Gender Bias in the
Courts at pages 19-20 notes that "representation in family law is
grossly inadequate to serve the needs of the citizenry" and urges
"the State Bar to recognize that there is a crisis in
representation in family law matters and to create a task force to
focus on solutions to this probklem."

A research study conducted by the University of California at
Irvine recently concluded that the Legal Aid Society of Orange
County turned away 6,000 people in 1987 - only six percent of whom
were able to afford, and thus retain, a private attorney. The
study found that many Orange County attorneys charged $175 to $200
an hour, and that the vast majority of people turned away by Legal
Aid could not even afford $135 an hour, charged by some lawyers.

(See Appendix 13.)

The American Bar Association Consortium on Legal Services and
the Public issued a 1989 Nationwide Pilot Assessment of the Unmet
Legal Needs of the Poor and of the Public Generally, wherein almost
40% of the nationwide sample reported that they had a civil legal
problem for which they did not have legal assistance in the past
year. (See Appendix 14.) Other state bar associations have
reached similar conclusions; see, for example, the Illinois Legal
Needs Study, culminating in an action plan adopted in 1989
(Appendix 15); a 1987 Report on Legal Needs of the Poor in Maryland
(Appendix 16); and a 1989 New York Legal Needs Study, which
initially recommended mandatory pro bonc services by lawyers

(Appendix 17).

In light of these various reports, the findings of the
Commission's surveys should come as no surprise.
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IV. THE UNREGULATED PRACTICE OF LAW HAS
HARMED THE PUBLIC

Throughout the course of its work, the Commission received
some mail and phone calls from judges, lawyers and clients
describing actual or perceived harm resulting from the services of
legal technicians. These reports were anecdotal; one such letter
and an article are attached as Appendix 18 as samples of the type
of information received. In addition, the Commission reviewed the
comment received by the Public Protection Committee and the State
Bar Board of Governors, which detailed additional anecdotes and
exemplars of inadequate legal technician service. The Public
Protection Committee itself found that currently "there is
significant potential for public harm caused by the activities of
legal technicians." (See Appendix 6, page 7.)

The surveys conducted by the Commission provide further
evidence of harm. Nine percent of the legal services providers who
made referrals to non-lawyers became aware of resulting harm
(although 79% were unaware of such harm.) Examples of harm cited
included fraud, inadequate advice, boilerplate orders, and missed
issues, defenses and remedies. (See Exhibit 3.)

Bar associations and judges also cited instances of harm,
including improper support waivers or claims; missed assets, false
claims of possession, inadequate immigration advice, lack of
follow~-through, and missed exemptions. Some pro per respondents
indicated that they were misled by some legal technicians into
believing they were lawyers. (See Exhibits 2, 4 and 5.)

The Commission believes that training, experience,
examinations, and a client security fund will greatly relieve the
harm currently experienced from some legal technicians. An "above-
ground" licensed profession, coupled with stronger enforcement
mechanisms for those who continue to practice without licensure,
will provide necessary legal assistance and discourage consumers
from using unscrupulous providers.
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V. CONSULTING GROUPS CONCLUDED THAT, WITH APPROPRIATE
SAFEGUARDS, INDEPENDENT PARALEGALS CAN ASSIST WITH
DESIGNATED TASKS IN CERTAIN FIELD8 OF LAW

Summaries of the consulting group reports are set forth below.
They do not necessarily represent the opinions of the Commission
menmbers. '

A. Report of Bankruptcy Consulting Groug3

The bankruptcy consulting group was comprised of four sub-
groups, each representing one of the four Federal districts in
California. Twenty-three individuals were involved. Each sub-
group responded independently to the Sunrise Questionnaire. The
reports of the four bankruptcy consulting groups showed many
striking similarities. All agreed that the present Unauthorized
Practice of Law statutes do not effectively regulate the practice
and that harm has occurred to the public's health, safety and
welfare. The groups agreed that licensure of independent
paralegals will give further choices to the consumer. Uncertainty
exists as to the impact 1licensure will have on regqulating
unlicensed individuals who prey on the needs of people in financial
distress. Hopefully, strong legislation would be implemented to
discourage the practice of law except by either attorneys or
licensed independent paralegals.

The consensus of the group was that proper education,
experience and testing was essential to licensure. No dispute
exists that understanding bankruptcy is complex and necessitates
not only knowledge of proper completion of forms, but a working
knowledge of tax, state law requirements regarding exemptions, and
a degree of budget management to assist the debtor in determining
whether to proceed in filing a petition under Chapter 7 or Chapter
13 of the Federal bankruptcy -code.

The tasks targeted for independent paralegals are limited to
Chapter 7 and Chapter 13 consumer bankruptcy cases only. They
include:

1. Client interviews to determine the necessity of
bankruptcy and/or alternate methodology to resolve
financial stress, including but not limited to
issue spotting of possible problem areas under the
bankruptcy code, or negotiating with creditors as
appropriate.

3 See Exhibit 7 for the full report and a 1list of

consulting group members.
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2. If filing is Jjustified, determination of filing
under Chapter 7 or Chapter 13 [11 Uu.s.c. 707 (b)].

3. Completion of all necessary and relevant documents
for proper filing and service upon appropriate
parties.

4. Advising the consumer of anticipated court

procedures, inquiries that will be conducted at the
341 hearings," and any other proceedings that may
be filed.

5. Referring the consumer to an attorney when
complexity exists.

The bankruptcy independent paralegal must have knowledge in
the following areas, all of which dramatically affect consumer

debts:

1. Bankruptcy Code, Bankruptcy Rules, and local
bankruptcy rules and procedures.

2. Foreclosure law and landlord/tenant law as they may
relate to bankruptcy issues, preferential
transfers, fraud as defined by the Code, state
exemptions, and methodology for retention or
disposition of assets.

3. Interview techniques, issue spotting, understanding
tax issues affected by bankruptcy, income and
expense statements, and budgeting.

B. Report of Family Law consulting Group‘

The family law consulting group supported the concept of
independent paralegals providing some level of legal services to
the public, and saw the development of a regqulatory system as
appropriate and necessary to expand access to affordable legal

services for the public.

The group recognized that independent paralegals currently
function under a variety of titles and that the scope of services
provided varies widely. The group also recognized that independent
paralegals indeed practice law and that the creation of a
regulatory system would formally recognize this fact. Members
hoped that creation and implementation of a full regulatory system
would provide the public with a choice between the nfly-by-night"

4 See Exhibit 8 for the full report and a 1list of
consulting group members.
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services and licensed independent paralegals; would afford the
public minimum standards of skill, knowledge and experience; and
would give members of the public viable options for recourse in the

event of harm.

The tasks that are performed by independent paralegals in the
family law area include:

1. initial client interviews;

2. investigation and information gathering;
3. filling ocut and typing all forms:

4. filing forms:;

5. service of process; and

6. negotiations and preparation of marital settlement
agreements.

There should be no in-court representation by independent
paralegals.

The group agreed that these tasks were more appropriate for
the independent paralegal in "uncontested" situations (where
neither party is represented by a lawyer). However, in contested
situations (where the other party is represented by a lawyer),
concerns were raised regarding the role of the independent

paralegal in negotiating with the opposing attorney.

Concerns were also raised by members of the group regarding
the ability of independent paralegals to handle cases involving
complex property interests (e.g., pensions, family residence, other
retirement benefits, tax implications of property division) and
whether a training program could be developed to guarantee
sufficient knowledge to address these issues.

The group emphasized that the requlatory agency should take

these concerns into consideration in developing the licensing
examination and the experience and training requirements for

licensing.
Basic areas designated for training include:
1. civil procedure, including court procedure;
2. family law act provisions;
3. family law rules;
4, local court rules:
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5. ethics;

6. basic legal research and writing.

Additional areas for training in complex issues include
pensions, social security, retirement benefits, and family
residence. Finally, the areas of tax law, ‘real estate and
immigration should be included to the extent that they relate to

family law.

The consulting group agrees that the regulatory system should
be administered by the Department of Consumer Affairs and should
include the following components: educational requirements;
experience requirements; a licensing exan, required for all
applicants, including a practical section testing the paralegal's
ability to prepare the proper forms and provide the correct advice
to clients; continuing legal education; financial responsibility of
some sort short of required malpractice coverage (since lawyers are
not required to have coverage); a code of ethics or code of
professional conduct; and stronger enforcement roles, perhaps for
the district attorney's office or the regulatory body.

Finally, although the group recognizes that training costs and
licensing fees will be required under the system discussed, the
group cautions that the system not be overly cumbersome and/or
cost-prohibitive, resulting in increased costs to the independent
paralegal and increased fees to the public.

C. Report of Landlord/Tenant Consulting Group5

The landlord/tenant consulting group consisted of a statewide
group and a San Diego local group. Each was composed of attorneys
for landlords and tenants, including legal services counsel,
paralegals and legal technicians, staff for paralegal educational
programs, judges, a professor, and clients, including both a
landlord and a tenant. The local group with this cross section
representation initially reviewed the subject matter and proposed
answers to the Department of Consumer Affairs Sunrise
Questionnaire. This response was synopsized, reviewed and modified
by the statewide group.

The practice of law in the landlord/tenant area is not as
simple as many believe. Complexities are easily missed by those
untrained or unfamiliar with this specialized area. The
ramifications of incompetent practice may be devastating to those
involved, although there generally is not the loss of large dollar
amounts; rather, people lose the roof over their heads with an ever

3 See Exhibit 9 for the full report and a 1list of

consulting group members.
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decreasing chance of finding another.

Independent paralegals presently prepare complaints and
answers after some form of interview with the client. Usually
these documents are filed on behalf of the client. There is also
a growing problem associated with bankruptcies filed which are
utilized for delay but also ruin any chance of establishing a

positive credit history.

The abuses at present far outshadow the benefits derived from
those who are competent practitioners. Although they are
practicing law without a license, there is a group of legal
technicians who do provide a service to people who believe they
cannot afford an attorney. The goal is to license those who are
competent to perform the services. Elimination of the
irresponsible, untrained "practitioner"™ is not a realistic
expectation unless there is a new mechanism for enforcement which

is appropriately funded.

The tasks targeted for independent paralegals are limited to
residential cases only and include:

1. Interviewing the client to obtain the full factual
background of the case;

2. Deciding which legal papers need to be filed;

3. Completing the complaint, answer, cross-complaint,
or cross—-answer only, including issue spotting and
identifying causes of action and/or defenses;

4. Filing necessary moving and/or responding papers;

5. Advising the client of court procedures, preparing
evidence lists, and reviewing theories of the case
as presented in all moving papers:;

6. Referring the case to an attorney when needed.
Basic knowledge would require the following:

1. Civil procedure;

2. The substantive area of landlord/tenant law, as
well as aspects of real estate law;

3. Related tort, contract, and real property subjects;
4. Training in issue spotting:;

5. Constitutional law and relevant civil rights
statutes as they apply to landlord/tenant and real
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estate issues;
6. Rules of Evidence;

7. Interview techniques:;

8. Preparation of complaint and answer, including
knowledge of tactical considerations if the case

goes to trial;

9. Ethical standards (including standards for
litigation).

nGrandparenting,” as it pertains to exempting people from
compliance with any of the entry standards, is not justified. 1In
some instances, experience could take the place of educational
requirements but should not take the place of any testing

requirements.

Minimum education and financial responsibility are necessary.
Testing should be mandatory for everycne, covering both the general
legal concepts and procedures as well as the specific substantive

law.

The hope of the consulting group is to distinguish the
licensed professional from the incompetent n"fly-by-night" services
for the benefit of the consumer as well as the paralegal
profession. The licensing standards should protect the public and
provide them with a less expensive option when they wish to
represent themselves in court and/or cannot afford the services of

an attorney.

Other alternatives include mediation services, a procedure to
notify tenants of responsible resources available, restriction of
the use of court records for client lists, and establishment of a

hotline for basic information.

The consumer in this area is extremely vulnerable. This
consumer may not be viewed with the same degree of concern and
respect as those with better financial resources and, therefore,
political clout. Advocates who fail to recognize that there are
drawbacks to establishing a two-tiered system of representation may
be more concerned with money than with service to the client.
Competent assistance by an independent paralegal is better than no
assistance, but incompetent "assistance" is disastrous and
definitely worse than no assistance. For these people the loss is
more than money and should not be treated lightly.

Finally, it is difficult to delineate the true function of the
independent paralegal. Is this person a professional and officer
of the court? 1Is this person's function to meet the immediate
needs of the client, which may equate to delay, no matter what the
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cost, long-term ramifications, or ethical considerations?

Caution needs to be exercised in assuming that licensing is a
panacea. The group believes that education, testing, and financial
responsibility are extremely 1mportant and need to be enforced.
Many of the group believe that licensing in reality is not workable
and would open a Pandora's box, making the less fortunate its
victims. Although a requirement of attorney supervision is not a
panacea either, many of the group believe that this is a better
approach, analogous to physicians assistants and  nurse

practitioners.

D. Report of Immigration Comnsulting Groug6

At present there is widespread documented harm done to highly
vulnerable consumers by unaccredited private immigration consulting
services. However, Federal statutes and regulations may currently
preempt and preclude state regulation of independent paralegals
performing services for a fee in this field. The following options
are available: (1) recommend no action and have Federal authorities
and district attorneys continue current law enforcement practices,
together with c¢ivil actions under state law (see Business &
Professions Code section 22446.5); (2) simply outlaw the practice
by repealing Business and Professions Code sections 22440 to
22446.5 relative to "immigration consultants," and define such
consulting as the unauthorized practice of law; (3) develop in
concert with appropriate Federal bodies a comprehensive regulatory
scheme by amending the Code of Federal Regulations (8 CFR section
1.1 and 8 CFR section 292) relative to lawful appearances before
the Immigration and Naturalization Service and Board of Immigration
Appeals (BIA); or (4) some combination of the first three

suggestions.

E. Special Recommendations of Commission Regarding Field of
Immigration Law

The Commission recommends that options two and three above be
pursued by the Board of Governors to provide meaningful reform in
this complex area of law. In addition, the Commission strongly
recommends that the Board of Immigration Appeals assist in the
development of objective standards for accreditation as the basis
for any state licensing scheme. In the interim, the BIA should be
encouraged to permit existing accredited nonprofit religious,
charitable, social service or similar organizations to increase the
amount of their "nominal charges" for services in order to meet the
growing and unmet demands for competent and quallty low-cost
immigration assistance.

é See Exhibit 10 for the full report and a list of
consulting group members.
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F. Tdentification of Other Potential Fields of Law

The Commission believes that, if licensure is approved, other
fields of law beyond the four studied by the Commission should be
considered for licensure. Probate would appear to be particularly
worthy of review. Several legal technicians surveyed noted that
they provide services in probate, including drafting wills and
trusts. Of the judges surveyed who supported licensure, 28 percent
believed that probate services should be licensed. "Estate
problems" were alsc cited by those filing in pro per. Other areas
which may be worthy of study include government benefits, small
business incorporation, and adoptions/guardianships/name changes
(if not subsumed within family law licensure). (See Exhibits 1, 2

and 5.)
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vI. AS THE ARM OF GOVERNMENT CHARGED WITH REGULATING THE
PRACTICE OF LAW, THE SUPREME COURT SHOULD OVERSBEE
INDEPENDENT PARALEGALS, PREFERABLY BY DELEGATION TO THE
DEPARTMENT OF CONSUMER AFFAIRS

A. Discussion of Court Authority

The Supreme Court of California has long recognized and
exercised its exclusive and inherent power to regulate the practice
of law. Soon after adoption of the State Bar Act in 1927, the
court upheld the constitutionality of that legislative action only
because the Act provided that the ultimate decision as to who may
be admitted to practice law or who may be disbarred or suspended
from such practice lies exclusively with the Supreme Court. See
State Bar of California v. Superior Court (1929) 207 Cal 323 and In
re Disbarment of Shattuck (1929) 208 Cal Rpts 6. In recent times,
an effort by the Legislature to open the practice of law to non-
lawyers was ruled unconstitutional as violating Article 1III,
Section 3, the separation of powers provision of the California
Constitution. See Merco Construction Engineers, Inc., V. Municipal
court (1978) 21 Cal 3rd 724 (attempt by Legislature to pernmit
corporations to be represented in municipal court proceedings by
non-lawyers). Similarly, a legislative enactment that purported to
give the Workers' Compensation Appeals Board authority to
discipline attorneys who appeared before that Board was declared a
violation of the separation of powers provision. See Hustedt v.

Workers' Compensation Appeals Board (1981) 30 Cal 3rd 329.

Many of the services that independent paralegals would perform
pursuant to the Commission's proposal would constitute the practice
of law. For this reason, authority to perform such acts should be
granted by the Supreme Court if constitutional problems are to be
avoided. Similarly, legislative authority to establish
administrative agencies and. provide for their funding should be
recognized as well, as the executive authority that must be
exercised if such an agency is to be part of the Department of
Consumer Affairs. (The State Bar as a constitutional agency
pursuant to Article VI, Section 9 of the California Constitution,
is a judicial branch agency. As such, it is not subject to
executive branch control and powers granted to it by the
Legislature are subject to the Supreme Court's ultimate control.)

Because the Commission believes that independent paralegals
should not be regulated by the State Bar, it suggests that there be
a program established by the Legislature in the Department of
Consumer Affairs, subject, however, to oversight by the Supreme
court, which must have ultimate authority to approve or disapprove
any regulations that authorize independent paralegals to perform
services for the public.
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All three branches of government must operate in concert to
achieve regulation, to wit:

1. Judicial: Supreme Court delegates regulation to the
Department of Consumer Affairs;

2. Legislature: passes enabling legislation;

3. Executive: implements the program.

B. Role of the S8tate Bar

The Commission recommends that the State Bar Board of
Governors propose that the Supreme court adopt a Rule of Court
authorizing independent paralegals to engage in the practice of law
in specified areas, and that the Board of Governors then sponsor
legislation establishing a regulatory program for independent
paralegals to be administered by the Director of the Department of
Consumer Affairs, as proposed in this report.

C. Discussion of Model Regulation Within Department of Consumer

Affairs

The Commission recommends that independent paralegals be
regulated under the direct supervision and administration of the
Director of the Department of Consumer Affairs. The Director
should appoint a civil service administrator at the "career
executive" level ("Administrator"). Regulations should be adopted
by the Director, subject to Supreme Court approval. The Director's
administrative powers should include:

1. contracting for consultants and experts for exam
preparation, review and enforcement;

2. employing personnel;

3. developing and administering examinations;

4. implementing licensing standards:;

5. initiating and enforcing the discipline system;

6. establishing and administering the client security
fund.

A Standards of Practice and Technical Advisory Committee
("Advisory Committee") should be established, consisting of seven
members, to advise the Director. The appointments to the Advisory
Committee should be made as follows:
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1. The california Supreme Court should appoint three
members: two licensed (post-licensure) independent
paralegals and one active member of the State Bar;

2. the Governor should appoint two public members, one
of whom must be a consumer activist;

3. the President of the Senate should appoint one
public member;

4. the Speaker of the Assembly should appoint one
public member.

At no time should there be more than two independent
paralegals and one attorney on the Advisory Committee. The term
for the Advisory Committee should be staggered. The initial
independent paralegal positions should be filled by persons who
would meet the proposed qualifications for licensing. The licensee
population is defined as Independent Paralegals.

The duties of the Advisory Committee should include
recommending regulations; recommending standards of practice and
disciplinary guidelines; and providing technical consultation to
the Director concerning examination, licensure, and disciplinary

matters.

Licensing requirements should consist of submission of
fingerprints and attainment of minimum levels of education and/or
experience. Applicants should be at least 18 years of age. The
level of education/experience will be recommended by the Advisory
Committee. Applicants should take and pass both a general and a
specialty exam. " Renewal should be subject to completing annual
continuing education. Standards for denial of licensure and
discipline are found in section VIII of this report. Complaints
and investigations should be handled by the Department's
centralized services. A client security fund should be established
to provide compensation to victims of paralegal fraud (thefts).
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VII. REGULATION OF INDEPENDENT PARALEGALS SHOULD PROVIDE
PROTECTION AGAINST UNPROFESSIONAL, INCOMPETENT, OR
DISHONEST CONDUCT

A. Evidence of Initial and Continuing Competence

The Commission, in an effort to make certain that its
recommendations assure initial and continuing competence, solicited
the opinions of 206 paralegal educators and other parties who had-
expressed an interest in the subject. All known paralegal schools
in the State of California were solicited; 76 replies were received
and considered by the Commission in making the recommendations that
follow. The Commission also heard a presentation by the Department
of Consumer Affairs on examination formulation and administration.
The Commission looked in depth at the "Limited Practice Officer"
program in place in the State of Washington (see section XI of this
report). After considering all of the information available, the
Commission makes the following recommendations:

1. Examinations

The Commission recommends that every person wishing to
practice as an independent paralegal be required to take
and pass a written examination.

The examination should consist of two parts: a general
knowledge examination, including questions common to all
fields and an ethics section, and an examination in the
approved specialty area(s) of practice. In order to be
licensed, both the general examination and at least one
specialty examination must be taken and passed within a
two-year period.

Once a license is obtained, additional specialty
examinations may be taken w1thout retaking the general

examination.

The Department of Consumer Affairs should be authorized
to formulate a testing plan and an examination after
conducting an occupational analysis. The products from
the occupational analysis will consist of a 1list of tasks
performed by the practitioner and the knowledge, skills
and abilities that are regquired to carry out the tasks.

2. Educational and/or Experience Requirements

An examinee should be required to present evidence that
he or she has fulfilled an appropriate combination of
education and/or experience, to be determined by the
Director upon the advice of the Advisory Committee, in
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pursuit of the policy goals of maximizing consumer
protection without creating artificial barriers to entry
to the profession. However, persons who have practiced
in the field for two years or more, as of the date of the
implementation of the Act, should have the right to take
the examination without additional entry requirements.

Any experience that was gained prior to the effective
date of the Act, which could be deemed the unauthorized
practice of law, should constitute qualifying experience
and should not be used to deny a license, absent some
other disqualifying factor.

After implementation of the Act, applicants for licensure
should be high school graduates or hold a valid GED
certificate as a minimal requirement. If a paralegal
certificate is considered as qualifying education, it
should represent at least 30 continuous semester hours
from an institution approved by the Director. If only
experience is considered, no less than two years of
relevant verifiable legal experience should be required
prior to examination. The Director should have the
authority to grant exemptions during the first two years
of implementation, consistent with the goals of the
Commission.

3. Continuing Legal Education

An independent paralegal should be required to obtain at
least ten hours of continuing legal education each year
in order to obtain renewal of his or her license.

B. Code of Professional Conduct and Related Statutory Changes

The Commission believes: that independegt paralegals should
adhere to rules of professional conduct. We propose the
following:

4 The Commission raised this issue with the State Bar
Committee on Professional Responsibility and Conduct (COPRAC) and
requested assistance in developing a proposal. COPRAC appointed a
subcommittee, consisting of members Joseph Bell and Leslie Minkus
and Karen Betzner, the State Bar's Director of the Office of
Professional Competence, Planning and Development, to work with the
Commission. Ms. Betzner submitted an analysis of those attorney
rules which appeared to be either clearly applicable or
inapplicable to legal technicians, as well as those rules which
fell into a "gray area." The Commission reviewed that analysis and
met with Ms. Betzner.
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The Director, upon the recommendation of the Advisory
Committee, should submit for Supreme Court approval a code of
professional conduct for licensed independent paralegals. Assuming
that the Court does not authorize court appearances by independent
paralegals, the Commission identifies the following issues which
should be addressed in such a code. Parallel references to
California Rules of Professional Conduct governing lawyer conduct

are noted in parentheses.

The Code should address acting in a competent matter (Rule 3~
110); business transactions with a client (Rule 3-300); conflicts
of interest (Rules 3-~310 and 3-320); communication with a client
(Rules 3-500 and 3-510); returning client files (Rule 3-700(D) (1);
trust accounts (Rule 4-100); the duty of confidentiality (Business
and Professions Code section 6068(e); written fee agreements
(Business and Professions Code sections 6147 and 6148); agreements
restricting right to practice (Rule 1-500), communication with a
represented party (Rule 2-100); objectives of employment (Rule 3-
200); advising the viclation of law (Rule 3-210); 1limiting
liability to the client (Rule 3-400); threatening criminal,
administrative or disciplinary action (Rule 5~100); suppression of
evidence (Rule 5-220); general duties (Business and Professions
Code section 6068(a), (b), (¢), (£f), (g) and (h):; assisting another
in violating the rules (Rule 1-120); false statement regarding
licensure (Rule 1-200); unauthorized practice (Rule 1-300);
splitting fees (Rule 2-200); sale of practice (Rule 2-300);
organization as client (Rule 3-600); payment of personal or
business expenses (Rule 4-210); gifts from clients (Rule 4-400);
advertising (Rule 1-400); fees (Rules 3-700(D) (2), 4-200 and 4-
100(B) (4): and withdrawal from employment (Rule 3-700).

In addition, the Court should be requested to consider rules
of court or legislation expanding the attorney-client and work
product privileges to cover 1licensed independent paralegals,
regulating independent paralegals who operate as either paralegals
or lawyer referral services, prohibiting "running and capping,"
governing referral fees, and addressing profit sharing with
lawyers. Fee disputes should be governed by the mediation/
arbitration systems referred to in section VIII of this report.

Codes of ethics and professional responsibility of the
National Association of Legal Assistants, Inc. ("NALA") and the
National Federation of Paralegal Associations ("NFPA") currently
exist (see Appendix 19). Many states have attorney rules of
professional conduct which govern relations with and work by
paralegals. However, the Commission believes that independent
paralegals who will provide legal services directly to the public
must have a specific code, the violation of which can subject them
to discipline. The members further believe that it is appropriate
for the Supreme Court of California to approve such rules.
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C. Evidence of Fiscal Responsibilitg

The Commission reviewed various ponding and insurance
requirements (e.g., for Washington Limited Practice officers) and
the Client Security Fund of the State Bar. The Commission
concluded that, due to issues of expense and availability of
bonding and insurance, licensees should instead be required to
provide sonme financial security in the form of a client security
fund (see Appendix 20). The initial annual fee should be $25.00
per licensee. The Advisory committee should develop guidelines for
disbursement, including an appropriate cap to be placed on each
claim paid by the fund.
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VIII. REGULATION OF INDEPENDENT PARALEGALS SHOULD INCLUDE
A RESPONSIBLE SBYSTEM OF PROFESSIONAL DISCIPLINE

Any system for regulating independent paralegals must include
provisions for professional discipline and - should include
provisions for mediation and arbitration. To be effective, a
disciplinary system should provide for a range of disciplinary
penalties and for speedy resolution of complaints where possible.

A, Ccitation and Fine Authority

The ability to cite and fine for less severe violations should
be one component of a disciplinary system. This type of penalty
provides a speedy yet fair alternative to the proceedings set out
in the Administrative Procedure Act (Government Code sections 11500
et seqg.). It can be used efficiently to impose discipline in cases
involving less severe violations, or violations which are of such
a nature that suspension or revocation of the license is not really
warranted. Business and Professions Code section 125.9 contains
one possible model. Among other things, that section sets a
maximum possible fine and provides for a hearing where a licensee

contests the citation.

B. Proceedings under the Administrative Procedure Act

Disciplinary action against independent paralegals should be
taken in accordance with the Administrative Procedure Act
(Government Code sections 11500 et seq.). That act prescribes a
method by which administrative agencies can conduct adjudicatory
hearings. It is a complete statutory scheme which provides for
notice and opportunity to be heard prior to revoking, suspending,
limiting or placing conditions on a license, or denying a license
on grounds of fitness. Most licensing laws contain an article
describing the grounds for denial or discipline which also includes
a section that provides as follows: "The proceedings conducted
under this article shall be held in accordance with Chapter 5
(commencing with Section 11500) of Part 1 of Division 3 of Title 2
of the Government Code, and the Director shall have all the powers

granted therein."

The Director shall have the authority to impose, as a
condition of probation or reinstatement, the recovery of all
investigation and prosecution costs incurred by the agency up to
the date of hearing in accordance with applicable Business and

Professions Code provisions.

35



C. Grounds for Denial or Discipline

Generally, the causes which would warrant denial of a license
will be the same as those which warrant license discipline. Denial
or discipline of a license is usually based upon acts of
unprofessional conduct, examples of which are usually contained in
the statute and sometimes alsc in regulations. The application
form should include gquestions requiring disclosure of all
convictions (other than infractions), and any license discipline.
Voluntary resignation from the practice of law while under
investigation or license revocation shall be grounds for license
denial. The following is draft language for a statutory provision
on denial or discipline of a license for independent paralegals:

The Administrator may refuse to issue a license or may suspend or
revoke a license or place a licensee on probation under various
terms and conditions if the 1licensee has been guilty of
unprofessional conduct. Unprofessional conduct shall include, but

not be limited to:

(a) Negligence or incompetence in the practice of an
independent paralegal.

(b) Conviction of a crime substantially related to the
qualifications, functions and duties of an independent
paralegal. The record of conviction, or a certified copy
thereof, shall be conclusive evidence of the conviction. A
plea or verdict of guilty or a conviction following a plea of
nolo contendere made to a charge substantially related to the
qualifications, functions, or duties of a licensee under this
chapter shall be deemed to be a conviction within the meaning
of this section. Any action which the director is permitted to
take following the establishment of a conviction may be taken
when the time for appeal has elapsed, or the judgment of
conviction has been affirmed on appeal, or when an order
granting probation is made suspending the imposition of
sentence, irrespective of a subsequent order under the
provisions of Section 1203.4 of the Penal Code.

(c) Fraud or misrepresentation in obtaining a license under
this chapter. -

(d) Commission of any dishonest, corrupt or fraudulent act
which 1is substantially related to the qualifications,
functions or duties of the license.

(e) Violation of any of the provisions of this chapter or of
any regulation adopted by the Administrator thereunder.

(f) Failure to maintain confidentiality, except as otherwise
required or permitted by law, of all information that has been
received from a c¢ustomer or prospective customer in

confidence.

(g) Performing or holding one's self out as being able to
perform any professional services beyond the scope of the
license authorized by this chapter.

(h) Performing or holding one's self out as able to perform
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professional services beyond one‘s field or fields of
competence as established by the person’s education, training
and/or experience.

(i) Suspension, revocation or other disciplinary action
imposed on any license issued by another state or territory on
grounds which would be the basis of discipline: in this state,
or on any other license, including without limitation a

license to practice law,

(j) Advertising in a manner which is false, misleading or
deceptive.

(k) Any action or conduct which would have warranted the
denial of the license.

(1) Prior to the commencement of services, failing to disclose
to the customer or prospective customer the fee to be charged
for the professional services, or the basis upon which that

fee will be computed.

(m) Using any controlled substance, as defined in Division 10
(commencing with Section 11000) of the Health and Safety Code,
or any dangerous drug as defined in Article 7 (commencing with
Section 4211) of Chapter 9 of the Business and Professions
Code, or alcoholic beverages or other intoxicating substances,
to an extent or in a manner dangerous or injurious to himself
or herself, to any other person, or to the public; or to the
extent that such use impairs his or her ability to conduct
with safety and competence the practice authorized by the

license,

{(n) Misrepresentation as to the type or status of license held
by the person.

{(0o) Failure to return all customer files and documents within
30 days after a request by the customer.

(p) Failure to arbitrate a dispute with a customer or to
comply with an arbitrator's decision in a matter arising out
of the duties or functions of the license.

D. Mediation

When a regulatory agency disciplines a licensee, that act of
discipline is one method by which the agency provides protection
for consumers. However, disciplinary action does not usually help
the consumer get any financial satisfaction. ©One way to address
this situation is to give the Director specific authority
informally to adjust or mediate complaints. This type of informal
complaint resolution can be very beneficial to consumers. One
model for complaint mediation which could be used for independent
paralegals is set forth in Business and Professions Code sections
9860 through 9863. Those provisions:

1. Require the director to establish procedures for
accepting complaints from the public and to advise
a complainant if the complaint does not state a
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violation;

2. Require the director to notify the licensee of the
complaint, give the licensee a reasonable
opportunity to reply to the complaint, and make a
summary investigation of the facts; and

3. Authorize the director to suggest measures to
compensate the complainant for the damages suffered
as a result of the alleged violation and to give
due consideration to whether the measures were
performed in any subsequent disciplinary

proceedings.

E. Arbitration

Another method by which consumers might obtain financial
satisfaction quickly and at relatively little expense is by
arbitration of civil disputes upon their demand. The State Bar Act
contains provisions for arbitration of fee disputes between
attorneys and clients. A licensing act for paralegals should adapt
these provisions (Business and Professions Code sections 6200-6206)
to provide for arbitration of civil disputes, including mandatory
arbitration of fee disputes on request of the client.
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IX. ENFORCEMENT OF THE UNAUTHORIZED PRACTICE
OF LAW SHOULD BE IMPROVED

The enforcement of the unauthorized practice of law currently
rests with local law enforcement agencies. As a practical matter,
due to the nature of these prosecutions, most police agencies do
not investigate. Investigation is left to the prosecution agencies
themselves.

District Attorney and City Attorney offices are not adequately
funded to investigate and prosecute individuals involved in
unlicensed activity in the state. Resources are only allocated to
prosecute a few cases where substantial consumer harm is .

demonstrated.

Since this is basically a local funding and prioritization
issue, the establishment of a professional license for independent
paralegals will not necessarily improve this situation. However,
as the competent independent paralegals are recognized, those who
are not licensed will be patronized less, reducing the potential
for harm. The cost of enforcement cannot be realistically borne by
the members of this new profession.

Attempts to change the definition of the practice of law will
do more harm than good. At the present time, statutory and
decisional law adequately define the unlawful practice of law.
Enforcement under our statutory scheme is feasible, but is lacking
due to financial limitations. Changes to the present statutory
definitions will greatly compromise current enforcement efforts
against unscrupulous and "fly-by-night" operators.

Implementation of civil remedies against those who do practice
without a license is one alternative. Initially, a prohibition
against collecting, through .the court, any money owed to a non-
licensed independent paralegal should have some impact. In
addition, the establishment of statutory causes of action against
unlicensed independent paralegals with some provision for enhanced
damages may have some success. The proposed licensing process
identifies areas within the practice of law where either an
attorney or a licensed independent paralegal may provide legal

services. The Commission recommends the following statutory
language:
A, Prohibited Acts
1. It is unlawful for any person to perform, attempt to

perform, or contract or agree to perform, any service
covered by this chapter unless that person holds a valid
license under this chapter at the time those services
are performed or are attempted to be performed, and at
the time any contract or agreement to perform those
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services is entered into. (See Business & Professions
Code section 17200.)

2. It is unlawful for any person to advertise his or her
availability to perform services covered by this chapter
unless that person holds a valid license under this
chapter at the time the advertisement is disseminated.

a. Any advertisement to perform a service covered by
this chapter which is disseminated by a person
who does not hold a valid license under this
chapter at the time the advertisement is
disseminated is false and misleading.

b. napdvertise" as used in this chapter includes, but
is not limited to, disseminating or issuing any
card, sign, device or statement by any means to
any person, or disseminating, causing, permitting
or allowing any card, sign, device or statement
in any building or vehicle, or in any magazine,
newspaper, or airwave transmission, or in any
directory under a listing for services covered by
this chapter. *Statement" as used in this
paragraph includes both oral and written
statements. (See Business & Professions Code

section 17200 et seq.)

3. It is unlawful for any person to sue on a contract or
agreement for services rendered which are covered by
this chapter unless that person holds a valid license
under this chapter at all times during the performance
of that service or contract and at the time the person

brings the action.
Requirements for Bringing Action on Contract or Agreement

No person who provides services covered by this chapter may
bring or maintain any action, or recover in law or equity in
any action, in any court of this State for the collection of
compensation for the performance of any service or contract
for which a license is required by this chapter unless that
person alleges and proves that he or she held a valid license
under this chapter -at all times during the performance of that
service or contraé¢t and at the time that person brings the

action.

Proof of licensure required by this section shall be made by
production of a verified certificate of licensure from the
Committee which establishes that the person bringing the
action was duly licensed at all times as required by this

section.
Misdemeanor Provisions

1. It is a misdemeanor for amy person to advertise in
violation of section [A.2.]. A violation of that
section is punishable by a fine of not more than $5000,
or by imprisonment in the county jail for mot more than
six months, or by both such a fine and by imprisonment.
Payment of restitution to a client shall take precedence
over payment of a fine. A second or subsequent
violation is punishable as a felony.
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It is a misdemeanor for any person to perform services
covered by this chapter, or to contract or to agree to
provide such services, unless that person holds a valid
license under this chapter at the time those services
are performed and at the time such contract or agreement
is entered into. A violation of this section is
punishable by a fine of not more than $5000, or by
imprisomnment in county jail for not 'more than six
months, or by both such a fine and imprisonment.
Payment of restitution to a client shall take precedence
over payment of a fine. A second or subsequent
violation is punishable as a felony.

D. Citations and Fines

1.

The Director is authorized to issue citations containing
orders of abatement and civil penalties against any
person who 1is performing, attempting to perform,
contracting or agreeing to perform, or advertising the
performance of, any services covered by this chapter in
this state without holding a wvalid license under this

chapter.

If the Director has probable cause to believe that any
person is performing, attempting to perform, contracting
or agreeing to perform, or advertising the performance
of, any services covered by this chapter in this state
without holding a valid license under this chapter, the
Director shall issue a citation to that person.

a, Probable cause shall be established upon
investigation or inspection, either on complaint

or otherwise.

b. The citation shall be in writing and shall
describe with particularity the basis of the
citation. The citation shall contain an order of
abatement and an assessment of a civil penalty of
not more than $5000.

c, The Advisory Committee shall adopt regulations
covering the assessment of civil penalties which
shall give due consideration to the gravity of
the violation, and any history of any previous
violations. The Advisory Committee shall
recommend to the Director procedures for issuance
of citations under this section.

d. The sanctions authorized under this section shall
be separate from, and in addition to, all other
remedies provided by law.

The Director shall adopt rules for implementing this
provision including but not limited to the following:
service of citation, time for issuance of citation,
administrative appeal of citation, finality of citation,
time period for notice of intent to appeal, hearing on
citation, issuance of decision; procedure, judgment for
amount of civil penalty, order for compliance with order
of abatement. Appeal of the final decision shall be
governed by the Administrative Procedures Act.
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Notwithstanding any other provision of law, the Director
may waive part of the civil penalty if the person
against whom the eivil penalty 1is assessed
satisfactorily completes all the requirements for, and
is issued, a license under this chapter. Any
outstanding injury to the public shall be settled
satisfactorily prior to issuance of a license.

Injunction

1.

Civil

The Director may apply to the Superior Court in the
county where any person performs, attempts to perform,
contracts or agrees to perform, or advertises the
performance of, an services in violation of this
chapter or any regulation promulgated pursuant to this
chapter, and the court shall issue an injunction or
other appropriate order restraining such conduct.

The proceedings under this section shall be governed by
Chapter 3 (commencing with section 525) of Title 7 of
Part 2 of the Code of Civil Procedure, except that the
Director shall not be required to allege facts necessary
to show or tending to show lack of adequate remedy at

law or irreparable injury.

Uﬂon issuing an injunction or other order pursuant to
this section, the court shall award the Director any
costs of investigation incurred for the purpose of
applying for the injunction or other appropriate
restraining order, from the time the investigation is
commenced until the date of the hearing.

action

Any consumer who suffers any damage as a result of the
performance or attempted performance of services covered
by this chapter by any person who does not hold a valid
1icense under this chapter at the time those services
are performed or are attempted to be performed may bring
an action against that person and may recover or obtain
any one or more of the following:

a. Actual damages plus $300, and if the court finds
that the consumer has suffered substantial
physical, emotional, or economic damage resultin
from the person’s conduct, and that an additiona
award is appropriate, an additional award of up
to three times actual damages;

b. An order enjoining the person from performing
services covered by this chapter without holding
a valid license under this chapter;

c, Restitution of money, property, papers or any
other item of wvalue;

d. Any other relief which the court deems proper.
The court shall award court costs and attorney's fees to
a prevailing plaintiff in litigation filed pursuant to

this section. The court may award reasonable attorney's
fees to a prevailing defendant upon a finding by the
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court that the plaintiff’s prosecution of the action was
not in good faith.

3. Any other party who, upon information and belief, claims
a violation of this subsection has been committed may
bring an action for injunctive relief on behalf of the
general public and damages and, upon prevailing, shall
recover reasonable attorneys’' fees and costs.

Remedies Cumulative

The remedies or penalties provided by sections C, D, E and F
are cumulative to each other and to the remedies or penalties
available under all other laws of this state.
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X. CONSUMER BILL OF RIGHTS

Consistent with the Commission's concern for consumer
protection, the following concepts should be implemented in the
establishment of this profession. Consumers have a right to:

1.

full disclosure in bold typeface regarding the
occupational status of the independent paralegal as
a non-lawyer providing services;

a written contract specifying the services to
be performed and a written explanation of how
fees and other costs are calculated, with an
estimate of the fees and other costs to be

charged;

protection against court action by an unlicensed
practitioner;

legal redress;

access to a summary of the independent
paralegal's gqualifications, including
education, training, experience, and
possession of malpractice liability insurance
or bonding, if any, upon request;

availability of mediation and arbitration to
resolve civil disputes; and

a sign posted in the place of business with
appropriate consumer protection  information,
of a size that is easily read, and which
displays the telephone number of the

regulatory agency.
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XI. THE COMMISSION'S PROPOSAL IS CONSISTENT WITH RELATED
OR COMPARABLE REGULATORY APPROACHES

A, Washington's Limited Practitioners

The Commission met with Susan Curtwright, the Executive
Director, and Nancy Sullins, Staff Attorney, for the Limited
Practice Board of the State of Washington. On January 1, 1983, the
Washington Supreme Court adopted Rule 12 of its Admission to
Practice Rules, which authorizes non-lawyers known as Limited
Practice Officers to select and prepare certain legal documents
incident to closing real and personal property transactions. Such
a program had initially been attempted through legislation, which
was struck down by the Supreme Court as unconstitutional. The
Court then implemented the program by Rule.

Washington's Rules and Regulations are set forth in full in
Appendix 21. In summary, the Washington Supreme Court appoints a
nine-member Limited Practice Board charged with overseeing the
program. An applicant must be at least 18 years old and of good
moral character. He or she must pass an examination and background
investigation which includes a fingerprint check. There are no
initial educational requirements but there is a ten hour per year
mandatory continuing education requirement.

The Rules call for proof of financial responsibility.
Initially, Officers were required to be bonded, but that was
abandoned. The Board now accepts an individual errors and
omissions insurance policy in the amount of $100,000.00, an agency
policy, or a financial responsibility form from a corporate surety.
Individual policies are difficult to obtain and very expensive; few
have been obtained. Many Officers practice with companies which
have such coverage; in that case all that is required is an Officer
endorsement available for $500.00. Officers are held to the
standard of care of attorneys.

Since 1984, 1200 licenses have been issued. Although the
Board is empowered to investigate complaints and take disciplinary
action, only twelve complaints were received through 1989,
resulting in a few license revocations or voluntary cancellations.

There is a $100.00 application fee, a $50.00 examination fee,
and an annual fee of $75.00. Reapplication fees vary. The fees
are relatively low because the Office of the Administrator for the

Courts pays much of the program's overhead costs.
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B. Allied Health Professionals

The Commission's approach is related to the regulatory
approach of allied health professionals to physicians. The
Commission proposes to regulate a paraprofessional class which
would have a scope of practice which is included within the scope
of practice of an established professional group. That is, a newly
regulated class referred to as independent paralegals would be
established, whose scope of practice would include specified
services which constitute the practice of law and are currently
authorized to be provided by attorneys.

By analogy, from the 1950's to the present a variety of allied
health professionals whose scope of practice in part also
constitutes the practice of medicine have been regulated. Under
the Medical Practice Act, a licensed physician and surgeon may
diagnose and treat all physical and mental conditions. (ct.
Business and Professions Code sections 2051 & 2052.)

A physician's license is considered plenary in nature; that
is, a physician is authorized to diagnose and treat any and all
physical and mental conditions. Even though most physicians
ultimately specialize in a given area of medicine, physicians are
not licensed, regulated or examined by the State in specialty
areas. Allied health professionals are permitted a scope of
practice which overlaps portions of the physician's broad scope of
practice. These include acupuncturists, audiologists, dispensing
opticians, hearing aid dispensers, physical therapists, physician
assistants, podiatrists, psychologists, research psychoanalysts,
and speech pathologists. The authorized practice of all of these
allied health professionals also constitutes the practice of

medicine by definition.

C. Other Requlated Professions

The Commission's regulatory approach is comparable to the
regulation of other classes of practitioners which share a scope of
practice with another professional group.

Optometrists have a scope of practice which alsc overlaps the
practice of medicine by phy51c1ans. Optometrists are authorized to
diagnose and treat certain conditions of the human eye. The
practice of medicine also includes these practices authorized to be

performed by optometrists.

As a professional group, optometrists are subject to full

licensure and regulation. There are established minimum
qualifications for licensure, including successful completion of
professional training and llcen51ng examinations. There are

standards for practice and provisions for the administrative
enforcement of those standards.
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Independent paralegals, proposed to be regulated within the
same departmental structure, would also have minimum qualifications
for licensure, a licensure examination, and enforced standards of
practice.
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XII. THE COMMISSION ENDORSES ADDITIONAL MEANS OF

IMPROVING ACCESS TO JUSTICE

Although time constraints led the Commission to focus its
attention on the specific charge announced in the Board's August
1989 resolution, members did discuss potential additional means of
improving access to affordable legal services. The Commission:

1.

endorses the Board's pending legislation ¢to
increase the jurisdictional limit of small claims

courts to $5,000.00;

endorses efforts to implement a courthouse
information office (or else expressly authorize
court clerks) to provide basic information about
required forms and court procedures, similar to the
advisory service afforded to small claims court

litigants;

endorses expansion of neighborhood justice centers
and other methods of alterative dispute resolution,
including active referrals by courts, lawyers and
independent paralegals to mediation and other
alternative methods;

recommends that the State Bar explore possible
mandatory pro bono assistance, either in the form
of direct services or a monetary contribution to
legal services providers, by all active members of
the State Bar, and/or create incentives for
voluntary pro bono work;

regardless of whether an independent paralegal
licensing program is created, recommends exploring
the establishment of a telephone hotline for
consumer complaints:

recommends further exploration of increasing the
jurisdictional 1limit of municipal courts to
$100,000;

recommends considering a requirement that service
of an unlawful detainer complaint include service
of information on how to obtain responsible legal
assistance; and

recommends exploring possible exemptions to the

California Public Records Act or other relevant
statutes to preclude the use of
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defendants'/respondents' names in targeted direct
mail solicitations by so-called "mills."™

The Commission is aware that some of these approaches are
already being explored by various committee of the Bar. Regardless
of whether independent paralegals are licensed, provision of
reliable, affordable legal services should remain a priority of the
State Bar, particularly in light of the empirical data showing that
access to legal services is unavailable to so many consumers.
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XIII. CONCLUSION

Issues of whether there is any role for those who are not
attorneys to play in providing legal services directly to the
public and, if so, the limits of that role, are obviously complex
and susceptible to a variety of viewpoints. Public protection is,
of course, paramount. At the same time, one may question whether
the publlc is currently protected sufficiently under a system which
results in some members seeking "unauthorized" assistance and
encourages, or at least facilitates, unauthorized providers who

operate outside the law.

Ultlmately the Commission concluded that limited licensure of
non-lawyers is a reasonable and worthwhile approach. We believe
that the proposed guidelines will protect consumers, serve the
public's expanding needs for affordable legal assistance, and
foster the growth of well-trained, dedicated paraprofessiocnals to

serve those needs.

It is 1mp0551b1e to convey within these pages the depth of
research, discussion and debate that the Commission pursued during
the past eight months. The expected dialogue on this report will

surely serve to refine its proposals.

The Commission hopes and believes that its recommendations
will assist the State Bar in carrying out its mission to improve
the quality of legal services to the people.

53



54




T mm = arn

XIV. ACKNOWLEDGEMENTS

The Commission gratefully acknowledges the assistance and
input of the following people and organizations: State Bar staff
members, Karl E. Zellmann, Associate Senior Executive, Education
and Competence; Truitt A. Richey, Consultant, Office of General
Counsel; Karen Betzner, Director, and Randall Difuntorum, Staff
Attorney, Office of Professional Competence, Planning and
Development; David Long, Director, Office of Research; Gael
Infande-Weiss, Senior Assistant General Counsel; and Patricia
Edith, Administrative Secretary, and Merilyn McClure, Senior Clerk
Typist, Public Protection Programs. In particular, the Commission
wishes to thank Phyllis J. Culp, Director, James Murphy, Law Clerk,
and Lorna Maynard, Administrative Assistant, Public Protection
Programs, for their superhuman efforts in qguiding and facilitating

its work.

In addition, the Commission acknowledges the guidance provided
by the State Bar Board of Governors and, in particular, by Board
liaisons Edward E. Kallgren and Catherine C. Sprinkles. Gary
Duke's (California Department of Consumer Affairs) word processing
wizardry made it possible for the Commission to complete its report
on schedule. Gary Pomeroy, alsc of the California Department of
Consumer Affairs, provided important background information, as did
Susan Curtwright, Executive Director, and Nancy Sullins, Staff
Attorney, for the Limited Practice Board of the State of
Washington, and Judge Dana Keener, Immigration and Naturalization

Service.

The Commission valued the information submitted by Karen Dunn
and the National Association of Legal Assistants; Katie Houghton
and Merle Isgett of the National Federation of Paralegal
Associations; Richard Lubetzky of CalJustice; Eric Vega of HALT;
the california Alliance of Paralegal Associations; Therese Cannon,
American Bar Association Standing Committee on Paralegals, and
those bar associations which sent representatives to Commission
meetings. In addition, members received informative and thought
provoking letters, publications and phone calls from a variety of
consumers, lawyers, judges, paralegals, and legal technicians
throughout the course of its work.

Carolyn Palmer and Paul Holm of the Charlton Research Company
produced valuable data analyses within extremely tight time frames.
That data could not have been collected without the generosity of
the many judges, court clerks, lawyers, legal technicians and
consumers who participated in the survey effort.

Finally, the Chair commends the members of the Commission, as
well as former member Delores Bonner, for their unfailing
dedication to a most difficult task. Their enthusiasm,

55



contributions at and between meetings, and sheer hard work made the
Chair's job easy and the challenging assignment a pleasure.

56

o LR G N - bl b M

e



XV. EZXHIBITS AND APPENDICES

Exhibits

1. Legal Technicians Mail Survey -- Summary of Findings

2. Pro Per Mail Survey -- Summary of Findings

3. Legal Service Providers Mail Survey -- Summary of Findings

4. Bar Association Sections and Committees Mail Survey -- Summary
of Findings ‘

5. Judges Mail Survey -- Summary of Findings

6. Department of Consumer Affairs "Sunrise Questionnaire"

7. Report of Bankruptcy Consulting Group

8. Report of Family Law Consulting Group

9. Report of Landlord/Tenant Consulting Group

10. Report of Immigration Consulting Group

Appendices

1. State of Illinois Senate Bill No. 2314

2. State Bar of Nevada v. Johnson, et al

3. Excerpt from "An Overview of Recent Developments in Various
States With Respect to the Utilization of Legal Assistants" by
Diane Suskin, CIA

4. Maryland House of Delegates Bill No. 1029

5. California Preprint Senate Bill No. 9

6. Report of the Public Protection Committee (April 22, 1988)

7. Board of Governors Charge to Commission on lLegal Technicians

8. Research -- CFR (Code of Federal Regulations) Provisions re

Representation and/or Provision of Legal Services 1in
Connection with Federal Tribunals

57



10.

11.

12.

13.

14.

15.

16.

17.

18.

19.

20.

21.

Analysis of Regulatory Agencies (renewal cycles, fees, etc.)

Letters from: Kathleen M. Keefe, President, cCalifornia
Alliance of Paralegal Associations (June 28, 1990);
Afroditi K. Price, President, California Association of
Freelance Paralegals (July 6, 1990)

Pro Per Filings in california Bankruptcy Courts (October and
November 1989)

Statistical Date on Pro Per Filings in Municipal and Superior
Courts in San Francisco, Kern, Humboldt, lLos Angeles and San

Diego Counties

YStudy: Legal Aid aids few" -- Orange County Reqgister
(June 7, 1990)

1989 Pilot Assessments of the Unmet Needs of the Poor and of
the Public Generally -- American Bar Association Consortium on

Legal Services and the Public

Illinois Legal Needs Study (1989) -- commissioned by the

Chicago Bar Association and the Illinois State Bar Association

Legal Needs of the Poor in Marvland (July 1987) -- Mason-Dixon

Opinion Research, Inc.

New York TLegal Needs Study Draft Final Report (October 11,
1989) -- prepared by The Spannenberg Group for the New York

State Bar Association

Letter from Frances E. Stivers-Huffaker (February 8, 1990);
"services add cost, aid little in evictions" -- QOrange County

Register (March 5, 1990) :

Code of Ethics and Professional Responsibility of the National
Association of Legal Assistants, Inc.; Affirmation of
Professional Responsibility of the National Federation of
Paralegal Associations

Research -- Bonding

State of Washington Limited Practice Board Rules and
Regulations

58



THE COMMISSION ON LEGAL TECHNICIANS
MINORITY REPORT
MYRA A. VAN NORMAN

July 16, 1990

I concur with the Commission’s recommendations as set forth in its
report, and, in particular, the recommendation that Independent Paralegals
should not be regulated by the State Bar. I concur with the Commission’s
recommendation thét the regulation of Independent Paralegals be effected
through an 1independent agency established by the Legisiature 1in the
Department of Consumer Affairs. However, with all due respect to my fellow
Commission members, and after great consideration, I must decline to concur
with that portion of the Commission’'s recommendation which would place
oversight of the Department of Consumer Affairs under the Supreme Court by
giving the Court the ultimate authority to approve or disapprove any
regulations promulgated by the Department of Consumer Affairs authorizing
Independent Paralegals to perform services for the public.

I have reached this conclusion for several reasons. First, I believe
that such an arrangement could constitute a possible violation of the
doctrine of separation of powers, rendering such an arrangement
constitutionally infirm.

More particularly, the Department of Consumer Affairs, which would be
designated the regulatory body for Independent Paralegals, is an
administrative agency in the executive branch of government. To give the
Supreme Court essentially what amounts to a veto power over the regulations

proposed by the Department of Consumer Affairs would place the Court in the
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position of controlling the operation of the Department of Consumer Affairs
through such a veto power. Additionally, since the proposed legislation
would ultimately be funded by appropriation by the Legislature, it would seem
inappropriate for the Supreme Court to control the operation of the
Department of Consumer Affairs. Furthermore, it would appear that by giving
the Supreme Court such a veto power, the state Bar Association could be
placed in an inherently unfair position of being able to influence the
Supreme Court in its determination of which regulations proposed by the
Department of Consumer Affairs should or should not be approved. It is the
feeling of many consumer groups that the Supreme Court has historically
demonstrated a predisposition to adopt recommendations of the State Bar
Association on matters related to the practice of law and that consumers
would be left out of any such dialogue.

Moreover, the notion that the Supreme Court could veto a proposed
regulation promulgated by the Department of Consumer Affairs is inherently
contradictory in nature to the concept espoused by this Commission that the
regulation of Independent Paralegals should be effected by an "independent
agency"”. If the Department of Consumer Affairs is to truly act as an
independent agency in its regulation of Independent Paralegals, the Supreme
Court should allow the Department of Consumer Affairs to rely upon the
expertise and experience of its staff 1in promulgating appropriate
regulations.

Based on the foregoing analysis, it is my recommendation that the Rule

of Court to be proposed by the State Bar request that the Supreme Court
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authorize the Department of Consumer Affairs to promulgate appropriate

regulations without the necessity of seeking approval of the Court.

Respectfully submi ted,//

MY A. VAN NORMAN
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BOARD OF GCOVERNORS TASK FORCE ON LEGAL TECHNICIANS

FIMNAL REPORT

BACKGROUND

Bills Reviewad by Task Force

1533 Asserrhlv Bill 1287 -

Leeal Techniclans

At its June 1993 meeting, upon recommendatior: of this Task Force and the
Board Committee on Courts and Legisiation, the Board determined to oppose AR 1287
(as amended May 4, 1993). That bill provided for a registration program under the
jurisdiction of the Department of Consumer Affairs of "self-help legal services providers."
See Second Interim Report of the Task Force for the chronclogy of its activities related
tc A3 1287.
Since the Eﬁnc Beard meeting, AB 1287 has been amended twice (July 7 and July
16, 1993). (See Appendix A.) The amended bill (a) dropped the Tegistration program,
(0) added -n identification and study program and (¢} still contained many of the
original objections of the Task Force. The princii:-a! objections included:
- Strong opposition to the title "self-nelp legal services
providers," since "legal services” has attained a clear public
icentification with pro bono services provided to the indigent.
Tae titie implies or can easily lead to the belief that the

providers are authorized to practice law.



At its conference call meeting on August 16, 1993, the Task Force considered further
amendments to the bill submitted by the California Legal Access Coalition on behalf of
the anthor Assembly Member Gwen Moore. (See Appendix B.) Participating in that
call was the Legislative Director of the Coalition. After lengthy discussion the Task
Force remained opposed to the bill as drafted since the amendments did not address the

Task Force’s prior objections. However, the Task Force does support in principle the

Lack of bonding requirement or other source of recovery for
defrauded consumers.

Gives Department of Consumer Affairs the authority to
determine who is or is not a provider.

Does not make it sufficiently clear that participants are not

being authorized to practice law.

" Provides little or no incentive to participate; a misdemeanor

penalty, without a specified (and substantial) fine, isnot a

substantial incentive.

collection of information with regard to legal technicians for purposes of consumer

protection. But it does not believe legislation is required to collect the data. !

IData collected could include such items as: geographical area served; type of services provided; subject
areas; fees charged for types of services; education level of provider, including whether legal, nonlegal or other

special education or training; work experience of provider, etc.
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Registration

ner Assistants:

= Unlawfi Detai

The second bill the Task Force has reviewed is AB 1573 introcuced by Assembly
Member Burton (Principal Coauthor: Senatcr Kopp; Coauthor Assembly iMember Willie
Brown). A consumer iraud bill, it is an attempt to curb the practices of unscrupulous
individuals who are operating "evicticn mills." They purport to cffer help to tenants
subject to eviction but reaily do ncthing more than defraud tezanis and tie up the legal
system with fraudulent pleadings and procedures aimed at delaying evictions rather than

assisting tenanis it presenting meritorious legal deferses.

In its discussion, the Task Force noted that the bill in current form (as amended
July 12, 1993} incorporates suggestions by the Judicia! Council as well as the State Bar
Genera! Couasel to clarify that the bill does not sanction, authorize or enccurage the

practice of law by ncalewyers. (See Appendix C.)

Proposals for Increasine Affordable Legal Servic_es

Since its appointment ten moaths ago, in addition to its work on legislative
proposals, the 'i‘asL Force has been reviewing aiternative methods of zccess to legal
services for persons of limited, modest or moderate mears.

Its study has included looking at draft proposals for a rule of conduct authorizing
pro per clinics with attorney-supervised pa_ralegals assisting the pro pers, as well as
prograras in other jurisdictions that allow nonlawyer advisors to assist pro per litigants.

Ir. order to make the delivery of quality lega! services more affordable to persons



of limited, modest or moderate means, the Task Force recommends the following
concepts for formulation, adoptien and implementation by the Board.” Many of these
recommendations come from ideas of the Legal Services Section, the Section’s Standing

Committee on the Delivery of Legal Services to Middle Income People and the Beverly

'Hills Bar .Association.

1 Work with the Judicial Council in conducting:

a) a survey of pro per clients to determine quality of legal
technicians’ work, subject areas and scope of services given,
fees charged and

b) a survey of legal technicians to determine their
geographical location, education, experience and
training backgrounds and subject areas and scope of
services and fees charged;

2. Sponsor legislation to a'niend the state and federal tax laws to provide
incentives (e.g., tax credits) to attorneys who donate in excess of 200 hours
of pro bono time either to organized pro bono programs or to a Lawyer
Referral Service (ﬁS“) modest means panel to provide services on a
reduced fee basis to persons of limited, modest or moderate means;

3. Sponsor legislation to amend the state and federal tax laws to provide
incentives for the formation and operation of California based prepaid
group and Mﬁdud legal services plans offered by employers, unions, bar

associations or other organizations;



4. Sponsor legislation to amend the attorneys’ fee siatute to expressly permit
recavery of fees for paralegal services delivered under aitorzey supervision;

5.  Provide State Bar techniczl assistance to LRSs with the goal ihai
certified LRSs by the end of 4 years will kave a pro bono program and one
or more reduced fee parels with particular focus on family law,
tenant/landiord, consumer law, and bankruptcy;

6. Encourage courts, law schools and local bar associations with Staie Bar
technical assisiance tc set up advice oaly, pro per and/or substantive law
clinics (e.g. family law) on a sliding fee scale according to income and to
use supervised paralegals and law studenis;

7. Encourage LRSs’ modest means panels and local bar clinic programs to
advertise the availability of affordable legal services and the fes schedules
of their reduced fee or clinic programs to the rublic;

8. Work with locai bar associations to deveiop regular public forums through
radio or television (quarterly or monthly):

a) to inform the public on how to shop for an affordable
attorney and how to retain an atiorney to minimize fee
disputes;

b}  to educate the public about uvse of aiternative dispute
resciution ("ADR") before and after filing of lawsuits;

9. Continue State Bar efforis to educate the public and legal community to

‘use ADR as an alternative and less costly method of resolving disputes,



10.

11.

12.

including but not limited to:
a) work with legal services providers to develop pre-filing
ADR programs and neighborhood dispute centers
through the California Legal Corp.,
b) - work with local bar associations and legal service
providers to set up pre-filing ADR and mediation
clinics to assist pro per clients on a no-fee or sliding
fee scale;
Continue State Bar efforts to increase funding for legal services for the
poor and to fund Legal Corp fellows;
Support the !ong—term work of the Access to Justice Working Group to
propose recommendations for fundamental improvements in the system of
providing representation to those of limited means;
Circulate these proposals to appropriate State Bar Sections (e.g., Family
Law, Legal Services, Real Property, Litigation, etc.) for their interest in
working on any of the proposals or in the development of a Section project

which increases access to affordable legal services for persons of limited,

modest or moderate means.



SUMMARY

This constitutes the final report of this Task Force.

2s indicated above and for the reasons stated above, the Task Force recommends
that the Beard of Governors 10t change its pesition on AB 1287 unless and until the
concerns enumerated by the Task Force herein and in its First and Second Interim

Reports are met.

In addition the Task Force recommends that the Board adopt fcr formulation and

implementation the concepts listed on pages 4 to 6, infra.

August 23, 1993
Respectfully submitted,

Task Force on Legal Technicians

Pauline Gee, Chair

Edward "Ned" B. Huntington
Judy Johnson

Peter F. Kaye

Peter C. Keane

Margaret M. Morrow
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CALIFORNIA COALITION FOR LEGAL ACCESS
_ Post Office Box 1104
Jonathan Bromson Sacramento, GA 95812-1104

August 12, 1993

AUGUST 12 DROXY AUENDMENTS TO CULY 16, 1993 VERSION OF A3 1287:
indax & would appear italicized in

(Hozrds thac are ynderlined 1iks this
official bill form -- they are additions in this draft.]
The people of the State of Califormia do enaot as follows:

' §BCTION 1. C‘.hagter 13.5 (commencing with Section B200 ig
added to Division 3 of the Business and Professions Code, to read:

CHAPTER 13.5 SRLP-EELP LEGAL SERVICES
PROVIDERS IDENTIFICATION AND STUDY PROGRAM

Article 1. General Provisions

APPENDIX B
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nat ungarupnlong
:a:sm;g;.&.&w_hﬂmms ama_msg.imi ' 24; ﬁab:lsss,ﬁd_

EQ_..E...E!&._:Z!*E&E&M.___ -0k ___snificient om

&mﬂ.&.ﬁ.&l&tmw Servicss, A :ﬁa.@ligmh.r.g_
AgULSLONY Progam, -

L t " = §a - =h
'mmham&.mﬁ- .m:@&-.o;:&' ' ; dimyki e
all nealewyers and sseass ..r-_.eir_mgge.ﬁ,.i_._mﬁ,. necsssary first

s*eummgmmmm 0. s useded and what form it
should take. Regoamancabions 3hall be presentsd o the Lealslatyuws
uuwu_-ﬂﬁm ﬂfgﬁ.i%ﬁa_tga_;gﬁmi’_mga_w.g o
Bz _aensoting thisg chapiasw, & ,b.ﬁmms.m_-
RosiLjon. o how nanlpuvars shonld Dbe Teguisk E._thm
M%-JMMQLEQQMM&E«WM

unsuthozized braciice o
MEMMEMMP_LW dexs ac -_ﬂ;e
Et%ﬁ—wéﬂl_mﬁmﬂmmwfﬁaa,wm

ubich will provida affasctive congumaw prot: X pzotaction and inereasa
%Mm‘w -Bpxilcination and complate _.Q.mcznan,.
nen_szc.smg_qemasssmpmmzs need eome assurance that hy coming
YaE 1l)_not ke progacuted ag a result of participating
m.?-;ué_i. LT .w&m_ .Lthiﬁ_'_-ni;_,L..Lﬁ._ng:_'ﬁhﬁ

«ient oi the Leaiglzturs by ik
parcicinan ,g__gin ! the threo.vaas study m:ogram. e j_. glgo gg
Lhe intept of the Leciziabure gnaatine this sheocer to xe

a__defenae_.iag._..m.we_m.&a:mium m,_Qf any crindasl or civil action
Against, any n,_ax:t.:s *.sz.baegi ant_who brovide &.negilgent, - sﬂnq_hn_.e:u ant
unsetisfactory services o & cpstomer,

8200.5 The puxpose of the Identification and Study program is the
following:

(2) To idantify ths population and geographic locations of
self-heip legal szervicas pvov:.ue,:s in Califormi=.

(b) o identify and assass ke types of s2rvices that selfa-
help legil services mravi.dn..rs offexr to consumers.

.. {¢) To provide data and other ohjeciive information which
covld seyxve as o has!,s for tho development and implemenzation af
a zegistration, licemsure, or other regulatary prograam to be
submitted to tha Legislarure.

8201. M_mwmtjm s_._cixt
progean. a.nonlavver who s requixed to participate shall be
referred to under <this chaoter a3 & 'selg-hg;n ) _legal §§J;_zigg
mgw_mgm "%_Luaienuhs_gmaagn_t_]_:__uoude

4 iakory that mmended to {he:

pQE ANy sedls
Lzpgislacure, “Self-halp J.PCE]. seirices provider® as us=d in this
chapter means any mﬁawﬂﬂs—h—w&ﬁr&:w&h—ew—%—ﬁ&he

CALIFQRNIA COALITION FOR LEGA! ACCESS 2
Post Office Sox 1104
Sacramanto, CA 93812.1104
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gggiatance £o a3 pro par iy 2 seleéection cﬁm@ tion iration
or submission of a legal £ fes—a—consume) ho— ' -- - »-
 appoaring, only av permitted by lew, becose any

‘feder, state, or 1oc£§°administut£ve heating or court to-help—a
eme&whe—és-zew

L) X1 RAL & *[ho LA pE DePNIoss 0 dlan i b bt e 55 RANS SCICHIE &

REALESRLA0L ANV LOgUiatory progrean that mav be recommendee S the

8202. This chapter does not apply to the following:

(2) Persons who ave active members of the State Bar of

(b) Perséns who are supervised or work undexr the direction
of an active member of the State Bar of California.

(c) Certified law students providing services pursuant to
Rules Governing the Practical “Praining of Lev Students.

- {d). Persons who are asuthorized by state or.federal law to
provide legal assistance or to appeay Before any federel, state,
or local administrative hearing of cougt. .

(e) Persons who .a¢t as neutral parties while providing
conciliation, mediation, or arbitration sexvices. '

(f) Persoms who provide only clerical, transcribing, or
scrivener services, : _ _

(9) Persons who euthor, publish, or market self~help written,
computerized, audlo, or video legal information or forms for -use
bry ‘consuners. . ,

~ (b) Persons acting under Rule 983 or Rule 988 of the
California Rules of Courxt.

., (i) Pexsons who are not active members of the State Bar of
Californfia who provide services solely in personal injury or

workers' compansation las.
() Persons who provide legal aseistance as an- incidental

part of other nonlegal services and wvho are certified by the
Department of Consumer Affalrs, pursuant to requlations adopted by
the department, as regulated under federal or state law,

Article 2. ldentification and ‘Study Program

CALIFORNIA COM* *"N FORLEGAL ACCESS '3
i ¢ Box 1104 .
San o CA 95812.1104
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I 8220+ - Rffective JEnuary 1. 1994, wharve {s astablished in the
_ Departhen: of Consume: Afdaivs = Salf-Baip Ivgal Bexvices Providers
' Tdaatifieation ang Sty Progwam, . o

9221. Commencing apeil 1 ¢ 1894, end ansaaily chéreadter,
every salfhals legal services provides, e dafined fa Sestion
8201, szhall parcieinata fn the danarsnanc s “danstdicetion and
Study Pvogram, asd shutil pay & fee of o mors tran one hmdred
dolisrs (5100, as detcrmined by the dixsctse. Sslf-hzip legal
] sarvizis providers who axg ampleysd by a nonprafls crgEnizstion mey
ragquest the dirsctor to walve ov Jce program dees, ‘

8223, (a) In ovder te notify evary ag f-help Ja2gel Fervicas
providar of the requirerasts of this cliupter, the daparcement ghell
take any steps ii zeems wecesaziy, lacluding diztnfhutlon of the

+ ot g
o ey g

‘bulletin deseribed in subdivision {b) o the folloving gnoups, to
the extent tha: e department hes knowledge of ¢hals aisvancear
12‘1 1) A5 organizeiion fiehi.rxln reprelfenis self-helyn legal servieces
roviders. . .
3 {2) & nomprofit organization which 2Mmploys 3ali-help legal
serricss providars, . .
{3} ALl federal, stare, sud condty court clerks losated in
i California. '
‘ (%) ALl distzies attomnavs logstad in Califormis.,

(2) The depurtment shoil Puslish o bulle:in dagoribing the
Identifization and Study Program and conteing the following
infcrmation: ) B _ .

(1) That each ssli-help leogal sexviges providax shall
participate in the Identifieatien szl Study Proguam. .

2) - That each seli-lielp lagal servinas providar shouid P
rprovide the department with his or her name ang address . s

(3) 9Yhat any person wmay provide the dedarimant with the nama
end addr2ss or tslsphora mumber: of & seif-help legal servicas
provides, il ' .

(¢) The department sacll engage ia a systemacic effor to
locate salf-help l2gal services rovidazs and organigations waich
r2present. or ewmploy seli-halp legul services providers theough
advertisement in newspepscs, telaphone directoxlag, ang othey
rubiications. : ' ; _

(d) I¢ the depawimans abtalins luformacion through sny of the

- channals described in subdivision {(8) ox () vhich indicates thst
an -Individusl is a sa2li-help legal saxviges providex, it shall
forward a copy of the suzvay desocibad in paragreph (i} of
sutdivision (h) of Section 8230 te the person,

- (e) For the purpnsaz of this chapter, a "participant” means
an individaal who iz a 3elf-help legal s3rvices providar and who
commancaz masponding te the survay described in paragraph {1y of
subdfvision (b) of Section 8230 with tha inten:tion of raturning it
to Cite deparimzat. _

_ 8223. (2) Paxticipsats ia tha Identification and Study Progsam
undar this chapter shall raside in Qalifornis and he at iease 18
years of xge,

ib) Nocwitdbstanding subdizision (s L..207 person who has bHeen

CALIFORNIA COAI 1™ LEGAL ACCESS ¢
Pay! . 1104
Sacrna: 581241104
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Article 3. Rquonsl.bint‘tes of the Department of
Concuner Affairs ead-the-—Sudiclal-Couwnedd:

8230. (a) The directoer shall adminsiter and enforce this
chapter and any rules and regulations adopted puxsuant -to this
chaptax, In so doing, the director may exercise any power

conferred under Division 1. éqomam.i.ng‘ with Section 100) or

pPivision 1.5 (commencing with Section £€76). '
() Specifically, the department shall do all of the

ollowing, in consultation with the Judicial Council and other

_ REE JdCencles AN Piliag LI e = —yur ek ] d=
‘11 l Prescribe the information which eack participant in the
Identification and Study Program shall Ewide the department,
(A) Name of the participant. T
(B) any work address of the participant.
. (C) s of self-help legal sexvices provided in the past
; by the participant, and the types of services the participant
envisions providing. _ i .
(D). How fees are calculated and the typical fees the
participant charges for self-help legal services.
(E} Average number of clients served per month.
.{F) motal length of time the patticipant has provided self-
help legal sexvies. ‘ ‘
(G) Any rype of educeation and legal ox nonlegal training the
. participant has received.. I .

!

Asjshasie

= . .
éZ) Detexmine whether to issue an identification number to

a self-help legal services provider or to deny participation in the

Tdentification and Study Progrem, as provided in this chapter.

. (8) On end.afrer January 1, 1995, initiate appropriate action
against self-help legal services providers who do not parxticipate
in the Identification and Study Program. The department shall
inform all self-help legel services providexs who do not
participate in the Identification and Study Program that they are
in violation of Section 8242 and offer them an opportunity to
comply with the law and participate in the program before the
department proceeds against them.

(c) .On or before January 31, 1996, the department, in

CALIFORNIA COA'TION FOR LEGAL ACCESS
K I iice Box 1104 - ‘o
1 S .0, CA 95812-1104
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coasulintion with the-dudisisi--Comaeld: pthas aoproowistie aApenaias
& 10 Lng to ahionz., an nesded, ghail report to the
Lagislatu®e on their aotivitels and $Siadings r2gaxvding tha
implementation of 4his chapiexy. The wepoxt shall, &f a ainimu,
iancludz the following: . '

ii Spaciiie recommendaticns on whathaxr ¢hers i3 a consumer
nead foi the state to regulate zeli=help lagal gervices providers
thzopgh a wegistravion, certification, iloeasurs, or othaz
requiatony program, and vhat agensy or organizetion should be
regpondible for the pwogwam. , ,

(2) TRecuimencations regaxding the appropriste- level of
educaticn, xaluing, ox axpexienca <that each gelf-help lesgal
secvicss provider should possess, the need for Lesting, ond the
type of asxaminations that should he xeguived in order to provide
an adaguace Javal of consuaer protection and compatence smong salf-
help lezgal esexvices providsis.

] (3) Recommendations zegexding the seope of services undar a

regulreoyy progeza thet a seif-help lagal zervices provider could

offax,.and _an_sppropxiete wikla for nroviders nnder & woulatory
WitEM. - . S .

B {4}  Resomaendations gegarding 4he need  for bhondiag,

malpezotice insurance, or 2 customer Secuciity fund by salf-halp

logal, sarvices providers. ;o " _

£} Reconmancations zegarding methods of disciplining szlf-
‘help legel srevicas providers and mesns 5L gonsvmer redxess under
a ragulatory progzam, )

(6 } Regemuendations zegarding t¢ha nsad for 2 code of 2thics
for seli-help legul sexvicas providers under & ragulatoxy program.

8231. {(a; Thex2 i{s hereby castablished a Self-Eelp Legal
Services Provider Identification and Study Fund.,

;b) &l1l aoneys received by the depantnant and-the-Judicial
Bouneit: under this chapter from aay sowsoce aud for any purposs
shell be cocounted for and reported monthly ¢o the Controller and
at the sem=s time the moneys shall be remittad to the State Treasury
to the. credit of <tha Self-Help Lagal Services Provider
identification and Study Fuad. ; :

Axticle 4. Application of Chaphay

8245. {2) A purticipant shall not speciiy hiz or her wvelid
identification numbex Ln any adveriisement or when advertising, as
dafinad ia t£his saction, or advertisa <hat he or. she is a
participant fa the Seii-Help Legal Services Providers
Idantification and Study Frogran.

{k) Fox purposes of this waction, an "advertisement* includes
buginess carxds, or any sign, classified ad, or divactory listing
or other device whish wouid ipdizata to the public that the
advartisaer &s a self-help-legal s=xvices providern,

(c{ Por purposes of thls chapter, "advertise* includes, but
is not limited to, the lssuance o display of any card, sign, or
device to any person, or tha directing or permitting of -the
dissemination of any infcmmation in zny nswspaper, magezine,

CALIFCRNIA COALITION TOR LEGAL ACCF3R 5
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Sacramenio.  95812-1104
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airwave transmission or in any divectory, .
@ self-help lagel servicas -,,,.,-o“{,__dgg,._:—gg

LGN I

DTG i SR LS B Amges raid oy A .

paqgq 0242, On and after December 31,
shali. fan?itu::e @ misdeméanor for eny R
participant in department ‘s Self-Heln 1. ) Mz 54
Identification and Study Program todog!.thli:gu o?%&

(2) Use the words self-help legal . Services prod¢idac
Tdentification and Study Program in connection with his ‘or her name
or place of business, or to represent, in any way, orally, in
writing, in print or biv ign, directly or by implication,.that he
or she is a self-help le services provider or a participant in

8

, ga _

the Self«Help Legal Services Providers Identificatien .and - study
Program, - : S : ' .

~~(b) Offer to provide or provide legel information and
assistance services directly to the public for compensation.,

, '8243. Anyone whe charges or obtains any fee or paywent from
another by fraud or misrepresentation that he or she is &
participant in the Identification and Study Program pursuant to
this chapter or other wise licensed by the depertment is gullty of
a misdemeznor,

8244. Any copsumer injured by the unlawfal ox criminal act
of a2 gelf-help legal services provider shel) retain all rights and
remedies cognizable under law, and nothing in this chapter shall
be construed to limit an injured consumer's right to bring a civil
action for damages and any other relief as mey be appropriate in
a court of law. _

8245, Any person participating in the Self-Help Legal
Sexvices Providers Identification and Study Program shall respond
fully and promptly to all requests from the department ex—the

i . relating to complaints fxom or disputes with
consumexs. Failure to comply shall constitute a basis for denial,
revocation, or suspension of participation in the Identification
and Study Program. . ,

8246. Participation in the department's Identification and
Study Progrem pursuant to this chapter shall not constitute nor be
represented to. constitute state sanction or approval of the
sexvices of participants. _ o

{2} Paxticipante shall not be immune from civil actions based
upon, among other things, f£raud; negligence, or upon the
unsatisfactory quality of services, or from oriminal actions for
fradulent provision of servicaes.

(b) The To en Qurage 1€ _par PRLION and I 2ot LOn
a an & he affirmativ acts and
requirements of participation in the Identification and Study
Program pursuant to this chapter—dees ghall not constitute & the
basis for any presceusien actio t a ¢ipant pursuant
to Section 6125 or 6126. Information collected from consumers,

rarticipants, er-ethers—festhis-punpese government agencies or any

CALIFORNIA COALITION Frv -4 AGeESS 7
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m_mw‘aw@_&hm:‘mmﬂ shall not be used

againsi & participant for "

parpesc—of-suoseentdon—undes aav
sction _purguant to Sactions €125 or 6ize. The name of ¥
paruicipan: shall bot ba disclosec 1y incividus) not af taced
zith the Jdentification 239d Study proc ‘

{¢) o provisicn of this chaptar ghail bz construsd to
authozize progrem participants to offar or provide sarvices 4hat
requirz licansing by uhe State Bar of Califorpin. = -

: 2 =-%rmmmﬁwm—aﬁm}&aﬁ;&agw&m
gmw?.ﬁexwh&h—b&e&mmﬂ%eg&iéamﬂmw&&ame
wm--ﬁ-mp?avah%ﬁ#&ﬁw@wa-mﬁ-l-ﬁ-%reép—}ege.-}
sewyives-providaps

- Article 5. Sunset Provisien

. 8389. %his chepter shall ba repealed on Jdaguary 3. 1997,
unless 2 iater snacted statuts which is chaptered on or bafare that
date deletes or zztaends that data. ' .

SEC., 2. No ralmbyrsement is zequired by this act purgbeant to
Saection § of Axticle TIIT B of the Colifornia Constitniion bacause
the only ensis which may be inousred by a local agency or school
district will be fncurved becauss thig act cxeates z new orims or
infracticn, chauges the definition of & Guide or indgaction,
changes the penaliy #or a crimmz or infractioa, ox eliminates a
crime or Iinfraction. Notwithstanding Ssction 17680 of the

Government Code, unless  otherwise speciiiad. in #his acr, the

provigiors of this act shall become cperative on the same date that
the 2ot takes effect pursuant to the California Constiitvtion,

CAL!FORNIA COALITI™" LEGAL A02E3S
. Post - 104
Sacramg, s12-3104
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